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CITY OF BLOOMINGTON 
BOARD OF ZONING APPEALS                   
March 22, 2012 at 5:30 p.m.    Council Chambers - Room #115 
 
ROLL CALL 
 
MINUTES TO BE APPROVED: December 15, 2011 
       
     
 
PETITIONS: 
 
• CU-9-12 Chad’s LLC 

3170 S. Walnut St. 
Request: Conditional use to allow an auto impound lot within a 
Commercial Arterial (CA) zoning district. Also requested is a variance from 
maximum parking requirements. 
Case Manager: Patrick Shay 

 
• V-10-12 Debby Herbenick and James Copo  

528 S. Highland Ave. 
Request: Variance from maximum fence height standards. 
Case Manager: Jim Roach 
 
 



BLOOMINGTON BOARD OF ZONING APPEALS  CASE #: CU-09-12 
STAFF REPORT       DATE: March 22, 2012 
Location: 3170 S. Walnut Street 
 
PETITIONER: Chad’s LLC 
   3170 S. Walnut Street, Bloomington   
 
REQUEST: The petitioner is requesting conditional use approval to allow an Impound 
Vehicle Storage Lot within a Commercial Arterial zoning district.  
 
REPORT: The petitioner moved their existing vehicle impound use to an existing 
industrial building located on the west side of the 3100 block of S. Walnut Street. The 
building is part of a larger 3.28 acre property zoned Commercial Arterial (CA). The 
property also includes a moving company and a small retail store in a larger building 
located to the north of the subject building. Although the property has a small amount of 
property frontage along Walnut St. (10 feet), the majority of the property is located 
approximately 285 feet from the street, behind a building currently being used as a dry 
cleaning business. The proposed use of impound vehicle storage is a conditional use 
within this zoning district. The petitioner is seeking a conditional use approval to 
legitimize the use at this location.  
 
The petitioner intends to utilize the large building to house impounded vehicles. 
Although not initially desired, the petitioner is seeking approval to allow the possible 
outdoor storage of vehicles to the rear of the building in the future. Staff recommends 
that if this storage is utilized, an opaque fence must be installed per UDO requirements 
to contain the impound yard. In addition to the indoor and outdoor storage of impounded 
vehicles, the petitioner intends to utilize the building to house the office and dispatch of 
the business, online auto sales and small on-site vehicle auctions, vehicle repair, and a 
small real estate management office. These uses are permitted within this district. All of 
these uses are permitted or accessory to the impound storage use.  
 
The proposed use requires that the site be brought into compliance with several site 
planning standards of the Unified Development Ordinance (UDO). The petitioner has 
committed to comply with all of the required site planning requirements. These 
improvements to the property include items such as parking lot striping, handicap 
marking improvements, installation of bike parking, new landscaping, and lighting 
compliance. 
 
Criteria and Findings for Conditional Use Permits 
20.05.023 Standards for Conditional Use Permits 
 
No Conditional Use approval shall be granted unless the petitioner shall establish that 
the standards for the specific Conditional Use are met and that the following general 
standards are met. 
                                                                        
1. The proposed use and development must be consistent with the Growth Policies Plan 

and may not interfere with the achievement of the goals and objectives of the 
Growth Policies Plan; 

1



 
Staff’s Finding: The Growth Policies Plan (GPP) designates this area as a 
Community Activity Center. Staff finds no significant interference with the goals and 
objectives of the GPP in placing a vehicle impound storage use at this property. The 
location of this use several hundred feet from the public street, the good truck 
access, and the access directly to an arterial roadway help make this an appropriate 
location for this use. This use is traditionally difficult to locate. Staff finds that this 
location works well and will not compromise the goals and objectives of the GPP. 

 
2. The proposed use and development will not create nuisance by reason of noise, 

smoke, odors, vibrations, or objectionable lights; 
 

Staff's Finding: The proposed use will not have excessive noise, smoke, odor, 
vibrations, or objectionable lights. The site is very large and will not have significant 
impacts to adjacent uses and properties.  

 
3. The proposed use and development will not have an undue adverse impact upon the 

adjacent property, the character of the area, or the public health, safety and general 
welfare;  

 
Staff's Finding: Staff finds no adverse impacts to the adjacent properties or 
character of the area as a result of this use. This is within a CA zoning district and 
has been used as industrial in the past. It is also located next to a moving company 
that also uses large trucks in a similar manner.  

 
4. The proposed use and development will be served adequately by essential public 

facilities and services such as streets, public utilities, stormwater management 
structures, and other services, or that the applicant will provide adequately for such 
services; 

 
Staff's Finding: The proposal will not impact the use of public facilities. The 
property is connected to all public utilities and has adequate access to public streets.  

 
5. The proposed use and development will not cause undue traffic congestion nor draw 

significant amounts of traffic through residential streets; 
 

Staff's Finding: This site is located along Walnut St., a primary arterial street. This 
proposed use will not create any new traffic through residential streets.  

 
6. The proposed use and development will not result in the excessive destruction, loss 

or damage of any natural, scenic, or historic feature of significant importance; 
 

Staff's Finding: There are no known natural, scenic, or historic features of 
significant importance on the property. In addition, there are no proposed 
expansions to the site or the structure proposed.   

 
7. The hours of operation, outside lighting, and trash and waste collection must not pose 

a hazard, hardship, or nuisance to the neighborhood. 
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Staff's Finding: Staff finds that the proposed use is not located within an 
established neighborhood and will not create a hardship to any residential areas. 
Again, the use is located several hundred feet from the nearest public street and will 
have limited visibility and impact by way of noise, lighting, and trash and waste 
collection. 

  
8. Signage shall be appropriate to both the property under consideration and to the 

surrounding area.  Signage that is out of character, in the Board of Zoning Appeal's 
determination, shall not be approved. 

 
Staff's Finding: The property will meet all signage requirements of the Commercial 
Arterial zoning district.  

 
9. The proposed use and development complies with any additional standards imposed 

upon the particular use by Chapter 20.05; CU: Conditional Use Standards. 
 

Staff’s Findings:  No individual conditional use standards are required with vehicle 
impound lots.  
 

RECOMMENDATION: Staff recommends approval of CU-9-12 with the following 
conditions: 
 

1. If any outdoor storage of vehicles is utilized, an 8-foot opaque fence must be 
installed around the entire outdoor storage area.  

2. All site improvements described within the petitioner’s statement must be 
completed within 60 days of this approval. 
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BLOOMINGTON BOARD OF ZONING APPEALS CASE #: V-10-12 
STAFF REPORT       DATE: March 22, 2012 
LOCATION: 528 S. Highland Ave.  
 
PETITIONER:  Debby Herbenick and James Capo 

528 S. Highland Ave., Bloomington 
 

REQUEST: The petitioners are requesting a variance to allow a fence in excess of the 
Unified Development Ordinance maximum height requirements. 
 
 Fence Height 
Proposed: 4 feet solid board + 2 feet lattice 
Permitted: 4 feet 
 
REPORT SUMMARY: The petitioners own the single family home at the northwest corner 
of S. Highland Avenue and E. 2nd Street.  The property is zoned Residential Core (RC). 
Both the house and the driveway face Highland Ave. All other homes on this block of 
Highland Ave. face this street, however there are many homes in the area that face 2nd 
Street.  
 
This petition comes to the Board of Zoning Appeals as a result of a zoning violation and 
subsequent enforcement action. The petitioners constructed an addition to a grandfathered 
6-foot tall fence in 2009. The existing fence was replaced and repaired and a 30-foot 
section of new 6-foot tall fence was added along the 2nd Street frontage. The Planning 
Department issued a notice of zoning violation on October 20, 2010.   
 
The UDO prohibits fences above 4 feet tall between the street and the “front building wall.” 
The “front building wall” is defined as “the building elevation which fronts on a public street.” 
 Corner lots have two front building walls. The area between the house and the street can 
be fenced with a 4-foot fence, but not the 6-foot fence that was constructed.  
 
In February, the BZA denied a very similar petition for this property, case #V-17-11. That 
variance proposed to retain the 6-foot tall fence that had been constructed. After denial of 
the variance, the petitioners presented an amended fence proposal to staff. Staff found that 
the change in the fence design to be a “material change” in the proposal and permitted the 
filing of a new variance.  
 
The petitioners’ current proposal is to remove the top 2 feet of the solid board privacy 
fence. The support posts would remain and an open weave wood lattice would be installed 
above the solid fence for a total height of 6 feet. The grandfathered section of 6-foot tall 
solid privacy fence would remain in place. A variance is still required for the new portion of 
6-foot tall fence between the front building wall and the street.  
 
The petitioners contend that a fence taller than 4 feet tall is necessary because of a high 
volume of traffic on 2nd Street, the desire for privacy, a small back yard, the need to keep a 
dog contained and provide a place for it to run, and a need for security because of a past 
history of Ms. Herbenick being a victim of stalking. The petitioners have submitted a copy of 
a protective order issued by the Monroe County Circuit Court in January 2011 and is a part 
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of the file. 
 
With the change in the fence design, staff finds that the proposed fence meets the 
guidelines for support outlined by the BZA as used on past front yard fence variance cases. 
 

1. The lot is a corner lot 
2. The fence is on the “side street” and not between the functional front of the house 

and the street. 
3. The “side street” is a classified street.  

• While E. 2nd Street is not a classified street at this location, it does see 
considerable traffic (approx. 4000 cars/day), comparable with S. High Street 
(approx. 4700 cars/day) and S. Jordan Avenue (approx. 4500 cars/day) near 
this location.,  

4. The fence is only completely opaque for the first 4 feet and the height above 4 feet 
is partially transparent or is set back from the sidewalk.  

 
 

CRITERIA AND FINDINGS 
 
20.09.130 (e) Standards for Granting Variances from Development Standards: 
A variance from the development standards of the Unified Development Ordinance may 
be approved only upon determination in writing that each of the following criteria is met: 
 
1. The use and value of the area adjacent to the property included in the variance will not 

be affected in a substantially adverse manner. 
 

Staff’s Finding: No adverse impact to adjacent properties is anticipated. The new 
fence section is approximately 30 feet from the sidewalk along Highland Ave. The 
portion of the fence along E. 2nd St. is no closer to the street than the older fence 
section. Property owners to the west and north will not be affected, as these portions of 
the fence are older grandfathered sections.  

 
2. The approval will not be injurious to the public health, safety, morals, and general 

welfare of the community. 
 

Staff’s Finding: Staff finds no injury to the general welfare. The fence does not create 
any visibility issue from adjacent streets and sidewalks.  
 

3. The strict application of the terms of the Unified Development Ordinance will result in 
practical difficulties in the use of the property; that the practical difficulties are peculiar to 
the property in question; that the variance will relieve practical difficulties. 

 
Staff’s Finding:  The Board of Zoning Appeals ruled on a similar case in 2009 (V-17-
09), where a petitioner requested a variance from fence height standards to allow for a 
6-foot fence between the street and the front building wall along High St. for the 
property located at 2105 E. Meadowbluff Ct. The BZA approved the variance request, 
finding that the peculiar condition could be found in the combination of three issues: 
First, that the property in question was on a corner lot, Second that the street along the 
“non-functional side” of the house is a classified street with heavy traffic. These issues 
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created a privacy need that could not generally be achieved with a 4-foot tall fence. 
Third, the part of the fence taller than 4 feet tall was constructed of lattice and was not 
solid.  

The petitioners’ new proposal also meets all of these criteria, except that 2nd street is 
not a classified street at this location. 2nd Street does however have traffic counts similar 
to S. High St. and S. Jordan Ave. which are both classified as Primary Collectors.  

Peculiar condition is found in the small lot size, existing grandfathered fence section, the 
fact that this is a corner lot and the side street has high levels of traffic. This results in 
the need for additional levels of privacy. Practical difficulty is found in the fact that the 
upper 2 feet of the fence are partially transparent, thus meeting the goals of the UDO, 
but not the letter of the requirements.  

 
RECOMMENDATION: Based on the written findings, staff recommends approval of the 
variance, with the following conditions: 
 

1. The fence can not exceed 6 feet tall. 
2. Any part of the new fence section with a height of more than 4 feet must be 

constructed of a wood lattice.  
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James Roach <roachja@bloomington.in.gov>

1 message

lukasd@comcast.net <lukasd@comcast.net> Wed, Nov 2, 2011 at 9:03 AM
To: roachja@bloomington.in.gov
Cc: James Hunter Capo <jcapo@indiana.edu>

Dear Mr. Roach,

 

This letter is in regards to the variance from maximum height of the fence on the property of
Debby Herbenick on 528 S. Highland Ave.  We own the house across the street on 1206 E.
Second St. that faces the fence.  We have NO problem with the wooden fence that affords
privacy to the small yard on a busy street.  It does muffle the noise from traffic on one side,
and noise from the household like pets & music on the other.  The current fence is esthetically
appealing and does not hamper the view of drivers on Second St. or Highland Ave.

 

Thank you for your consideration of our opinions.

 

Sincerely, Dawn & Rod Lukas

City of Bloomington, Indiana Mail - 528 S. Highland Fence https://mail.google.com/mail/?ui=2&ik=055c206665&view=pt&search=i...

1 of 1 11/2/2011 9:44 AM
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James Roach <roachja@bloomington.in.gov>

2 messages

Kevin Weiss <KWeiss@authorsolutions.com> Thu, Nov 3, 2011 at 10:51 AM
To: roachja@bloomington.in.gov

Dear Mr. Roach - I'm writing in support of Debby Herbenick's petition for a fence height variance for her home on
528 S. Highland Ave. My wife and I currently live on the next block (500 S. Ballantine) but we were Debby and
James' neighbors on Highland last year. They have an unusually small yard that is enhanced by having it fenced in.
The height of the fence serves to increase their privacy, muffle sound from the road, as well as keep their dog on
their property. They have also already experienced significant expense, burden and distress related to the property
line issue with David Jacobs, the removal of their old fence, replacement with a new one and the necessary removal
of their deck.

As a neighbor, I have no problem with the height or appearance of their fence. I actually enhances the appeal of the
property. I support their petition for a variance.

 

My best – Kevin

 

Kevin Weiss

President & CEO

AuthorSolutions, Inc.

1663 Liberty Drive

Bloomington, Indiana 47403

o: 812.334.5408

f : 812.349.0808

 

James Roach <roachja@bloomington.in.gov> Thu, Nov 3, 2011 at 10:56 AM
To: Kevin Weiss <KWeiss@authorsolutions.com>

Thank you Kevin,

I'll pass your e-mail on to the Board of Zoning Appeals.

James
[Quoted text hidden]

--

James C. Roach, AICP
Senior Zoning Planner

City of Bloomington, Indiana Mail - Debby Herbenick Petition https://mail.google.com/mail/?ui=2&ik=055c206665&view=pt&search=i...

1 of 2 11/3/2011 10:56 AM
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James Roach <roachja@bloomington.in.gov>

Dodge, Brian Mark <bmdodge@indiana.edu> Thu, Nov 3, 2011 at 10:42 PM
To: "roachja@bloomington.in.gov" <roachja@bloomington.in.gov>

Dear Mr. Roach,

This letter is intended to be in support of Debby Herbenick's petition for a fence height variance (528 S Highland
Avenue). I am an Elm Heights resident, living only two streets away from Dr. Herbenick on S. Hawthorne. As a
neighbor, I support her petition for the height variance; she and her fiance have a very small yard and having a fence
provides a more reasonable amount of space for her dog to be let out into. The fence is attractive and in keeping
with neighborhood aesthetics, many of whom have similar/identical fences - particularly on corners. 

I am also a colleague of Dr. Herbenick's and am aware of the enormous strain and distress she was caused by a
man who she has never met, now has a protective order against, but who she has long been in fear of given the
more than a thousand emails he sent to her. The fence height provides her with privacy which would be important to
anyone but is especially important to someone who has received the kinds of sexually violent threats that she has
received. 

Thank you. 
Brian Dodge (422 S. Hawthorne)

Brian M. Dodge, Ph.D
Indiana University - Bloomington
Associate Professor, Department of Applied Health Science

Sent from my iPhone

City of Bloomington, Indiana Mail - In Support of Debby Herbenick https://mail.google.com/mail/?ui=2&ik=055c206665&view=pt&q=fence...

1 of 1 11/9/2011 10:49 AM
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