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CITY OF BLOOMINGTON 
BOARD OF ZONING APPEALS                   
June 21, 2012 at 5:30 p.m.     Council Chambers - Room #115 
 
ROLL CALL 
 
MINUTES TO BE APPROVED: April 26, 2012 
       
     
 
PETITIONS: 
 
• UV-17-12 Patricia Coleman 

725 W. Kirkwood Ave. 
Request: Use variance to allow Farmer’s Market and outdoor 
merchandising.  
Case Manager: Katie Bannon 
 

• V-18-12 William Itter 
817 E. 2nd St. 
Request: Variance from accessory structure standards. 
Case Manager: Katie Bannon 
 

• CU/V-19-12 Hartzell Martel (Hartzell Ice Cream) 
1122 S. Morton St. 
Request: Conditional use to allow food production/processing within the 
Industrial General (IG) zoning district. Also requested is a variance from 
maximum parking standards. 
Case Manager: Patrick Shay 
 

• V-20-12 Site Enhancement Services, Inc. (SES) 
2617 E. 3rd St. 
Request: Variance from sign standards. 
Case Manager: Katie Bannon 
 

• CU/V-21-12 Keegan White 
3412 N. Kingsley Dr. 
Request: Conditional use to allow a home occupation to permit short-term 
home rental. Also requested is a variance from home occupation 
standards. 
Case Manager: Patrick Shay 
 

 
 

 
 



BLOOMINGTON BOARD OF ZONING APPEALS                      CASE #: UV-17-12 
STAFF REPORT                      DATE: June 21, 2012 
Location: 725 W. Kirkwood Ave. 
 
PETITIONER:  Patricia C. Coleman (Patricia’s Wellness Arts Café and Quilter’s 

Comfort Teas) 
725 W. Kirkwood Ave. 

 
REQUEST: The petitioner is requesting a use variance to allow a farmer’s market and 
outdoor merchandising within a Commercial Limited (CL) zoning district. 
 
Zoning:    CL 
GPP Designation:   Core Residential 
Existing Land Use:  Mixed-Use 
Proposed Land Use:  Mixed-Use with Outdoor Merchandising and Farmer’s Market 
Surrounding Uses:  East – Single Family  

South – Single Family 
West – Single Family 
North – Multi-Family, Office, and Commercial 

 
REPORT: The property is located on the southeast corner of W. Kirkwood Avenue and S. 
Maple Street and is zoned Commercial Limited (CL).  It has been developed with a mixed-
use building. The building is primarily a one-story structure, but portions of the building are 
two-story.  Surrounding uses are multi-family, commercial, and office uses to the north and 
primarily single family houses to the west, south, and east.  The building is also located 
within the Prospect Hill Conservation District. 
 
The existing building currently contains one multi-family unit and three commercial uses: an 
antique store, Time Flies Antique Gallery; a dog grooming shop, Dog Do; and an art and 
tea retail shop, Patricia’s Wellness Arts Café and Quilter’s Comfort Teas.  The petitioner 
owns Patricia’s Wellness Arts Café and Quilter’s Comfort Teas and would like to sell 
merchandise outside her business.  Additionally, she would like to invite gardeners and 
farmers to sell produce outside her store.  Musicians, poets, and storytellers may also be 
invited to participate. 
 
The Unified Development Ordinance (UDO) does not allow outdoor merchandising within 
the CL district.  Additionally, the UDO does not have a defined farmer’s market use.  
Temporary farm produce sales are allowed for a maximum of 60 consecutive days with a 
Temporary Use Permit in some districts, but the petitioner is proposing produce sales that 
are not temporary and sales in a district that does not allow temporary uses. 
 
PLAN COMMISSION RECOMMENDATION: The Plan Commission reviewed this use 
variance request at their June 11, 2012 meeting and voted unanimously to forward it to the 
Board of Zoning Appeals with a positive recommendation.  
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20.09.140 CRITERIA AND FINDINGS FOR USE VARIANCE:  
 
Findings of Fact: Pursuant to IC 36-7-4-918.4. the Board of Zoning Appeals or the 
Hearing Officer may grant a variance from use if, after a public hearing, it makes findings of 
fact in writing, that: 
 
(1) The approval will not be injurious to the public health, safety, morals, and general 

welfare of the community; and 
 

Staff Finding: Staff finds no injury with this request. The outdoor sale of merchandise 
and produce will be small in scale and located entirely outside of City right-of-way. 
 

(2) The use and value of the area adjacent to the property included in the variance will not 
be affected in a substantially adverse manner; and 

 
Staff Finding: Staff finds no adverse impacts to the surrounding properties with this 
request. The adjacent antique store also located within this building has grandfathered 
outdoor merchandising with no known negative impacts.  The Prospect Hill 
Neighborhood Association voted unanimously to support the variance. 
 

(3) The need for the variance arises from some condition peculiar to the property involved; 
and 

 
Staff Finding: This site is unique in that it is located on W. Kirkwood Ave, a Primary 
Arterial street with high volumes of automobile traffic while still being pedestrian scaled 
and one lane in either direction.  The antique store in the same building has conducted 
outdoor merchandising at this location for some time, and this site was identified for 
neighborhood-serving commercial use by the Plan for West Kirkwood. 

 
(4) The strict application of the terms of the Unified Development Ordinance will constitute 

an unnecessary hardship if applied to the property for which the variance is sought; and 
 

Staff Finding: Staff finds hardship in the strict application of the UDO. The proposed 
farmer’s market use is not a permitted use within any zoning district. Although the site is 
zoned CL, its location on an arterial street makes small scale outdoor merchandising 
and a famer’s market use appropriate for this site.  Furthermore, the petitioner’s 
proposal will help to achieve the City’s desire to encourage local food production and 
sales. 
 

(5) The approval does not interfere substantially with the Growth Policies Plan (GPP).  
 

Staff Finding: The GPP designates this property as “Core Residential (CR)”.  The 
fundamental goal of these areas is to protect and enhance “the unique character, urban 
form, and land use pattern of the near-downtown residential areas.”  With respect to 
commercial uses in the CR, the GPP states “neighborhood-serving commercial uses… 
may be most appropriate at the edge of Core Residential areas that front arterial street 
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locations.”  This property is located on W. Kirkwood Avenue, a street designated by the 
Master Thoroughfare Plan as a Primary Arterial.  It is also on the edge of a single family 
district. 
 
The Plan for West Kirkwood recommends expanding the uses allowed on W. 
Kirkwood to create additional commercial development opportunities.  A charrette 
conducted as part of the plan development asked participants to choose new uses 
that would be welcome on W. Kirkwood.  The proposed farmer’s market use is 
similar to some uses that most participants believed would fit in well on W. Kirkwood, 
including delis, cafes, small groceries, and art galleries.  The Plan Commission 
found that the proposed use did not substantially interfere with the GPP. 
 

RECOMMENDATION: Staff recommends approval of this use variance request with the 
following condition: 
 

1. Outdoor merchandising and the farmer’s market may not be conducted within the 
parking lot or within City right-of-way. 
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Katie Bannon <bannonk@bloomington.in.gov>

use variance proposal presented at Prospect Hill Neighborhood association
meeting
1 message

cynthia bretheim <bretheim@sbcglobal.net> Wed, Jun 6, 2012 at 6:16 PM
To: Patricia Coleman <quilterscomfort@gmail.com>
Cc: Katie Bannon <bannonk@bloomington.in.gov>, patrick Murray <pmurray@indiana.edu>, karen knight
<knight308@gmail.com>, Richard Lewis <richardlewis@earthlink.net>

Dear Patricia,

Katie Bannon, City Planner and PHN neighbor, presented Patricia Coleman's request for a use
variance for Patricia's business at 725 W Kirkwood.  A motion to support Patricia's request, as
described in Patricia's letter to City Planning, was approved unanimously without condition. 

Sounds like a great addition to the neighborhood, Patricia.  Good luck.

Cynthia
Cynthia Bretheim, MS, NCMT, LMT
President of PHNA
www.cynthiabretheim.com
812.333.8858

City of Bloomington, Indiana Mail - use variance proposal presented at P... https://mail.google.com/mail/?ui=2&ik=e3e056d6c1&view=pt&search=i...

1 of 1 6/7/2012 8:54 AM
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BLOOMINGTON BOARD OF ZONING APPEALS  CASE #: V-18-12 
STAFF REPORT        DATE: June 21, 2012 
LOCATION: 817 E. 2nd St. 
 
PETITIONER:  William M. Itter 
    817 E. 2nd St., Bloomington, IN 
 
REQUEST: The petitioner is requesting a variance from the maximum cumulative area 
of enclosed accessory structures to build a 936 square foot accessory structure. 
 
REPORT SUMMARY: The subject property is located at 817 E. 2nd St. within the Elm 
Heights Neighborhood.  It is zoned Residential Core (RC) and has been developed with 
a two-story single family house and a detached garage. The properties to the west, 
south, and east are zoned RC and have been developed with a mix of single family 
houses, some with grandfathered occupancy, and single family houses that have been 
converted to multi-family.  The properties to the north are zoned Residential High 
Density (RH) and have been developed with multi-family apartments and single family 
houses.   
 
The petitioner is proposing a new one-story 936 square foot accessory structure to be 
built to the rear of the existing house and detached garage.  The property is located 
within the proposed Elm Heights Local Historic District under Interim Protection.  It 
received a Certificate of Appropriateness from the Bloomington Historic Preservation 
Commission at their June 14, 2012 meeting. 
 
In RC zoning districts, the Unified Development Ordinance (UDO) limits the cumulative 
area of enclosed accessory structure to 580 square feet.  The petitioner is proposing a 
new 936 square foot accessory structure in addition to the existing 336 square foot 
detached garage for a cumulative area of 1,272 square feet of accessory structures.  
The petitioner would like to use the accessory structure as an artist studio.  There would 
be space for painting, drawing, constructing stretcher frames, making frames for works, 
and storing art and art supplies.  A lavatory and sink are also proposed. 
 
The Elm Heights Neighborhood voted to support the variance, with one vote of dissent.  
One letter of opposition was received from the property owner of the apartments to the 
northwest of the site, who is concerned about commercial use of the site, parking, and 
illegal dumping. 
 
CRITERIA AND FINDINGS 
 
20.09.130 e) Standards for Granting Variances from Development Standards: A 
variance from the development standards of the Unified Development Ordinance may 
be approved only upon determination in writing that each of the following criteria is met: 
 

1) The approval will not be injurious to the public health, safety, morals, and general 
welfare of the community. 
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STAFF FINDING: Staff finds that the variance will not negatively affect the public 
health, safety, morals, or general welfare of the community.  The structure is 
proposed to be used as an artist studio and will not be used as a dwelling unit or 
commercially. 
 
2) The use and value of the area adjacent to the property included in the 

Development Standards Variance will not be affected in a substantially adverse 
manner.   

 
STAFF FINDING: Staff finds no adverse impacts to the use and value of the 
surrounding area associated with the proposed variance.  The lot is about 7,675 
square feet larger than the average size of all other lots on the block.  It is also about 
4,679 square feet larger than the next largest lot on the block.  The accessory 
structure will be placed on the rear of the lot and will be well screened by the many 
existing trees on the property.  The lot is separated on the west and north from 
adjacent properties by alleys.  The Elm Heights Neighborhood Association voted to 
support the variance. 

 
3) The strict application of the terms of the Unified Development Ordinance will 

result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development 
Standards Variance will relieve the practical difficulties. 

 
STAFF FINDING: Staff finds peculiar condition in the size of the lot and in that the 
accessory structure will not be out of scale with the adjacent residential structures to 
the north.  Additionally, although an addition of this size to the rear of the house 
would be allowed, a large (46” diameter) oak tree behind the house presents a 
practical difficulty.  Building an addition to the rear of the house would require 
removal of this large tree. 

 
RECOMMENDATION: Based upon the written findings above, staff recommends 
approval of this petition with the following conditions of approval: 
 
1. A commitment must be recorded on the deed stating that neither accessory 

structure may be used as living space or commercially. 
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To the Board of Zoning Appeals: 
The Board of Directors of the Elm Heights Neighborhood Association, with one dissent, 
urges the Board to approve the petition of William Itter for a variance to allow a 
detached art studio behind his home at 817 E. 2nd. We understand the rationale for the 
size maximum for accessory buildings and appreciate the regulation.  
However, we also recognize that this is an unusual situation. Bill Itter is to be 
commended for hanging on as an owner occupant almost surrounded by rentals, and 
for his maintenance of this fine old house and its garden setting. The variance should be 
granted because it allows him to do in a better way what he could do by right without 
variance. He is not restricted from putting an addition of the same size on the house. 
However, such an addition would interfere fatally with the root system within the drip line 
of his grandfather oak, as well as detract from the architecture of the house, which has 
been nicely preserved.  
His choice of location will have negligible impact on the character of his property or on 
surrounding residents. Because of the exceptional depth of the lot, it will be barely 
visible from the street, and will not diminish the park-like character of the yard. It will 
help to buffer Bill's proximity to the apartment buildings and parking lots to the rear, and 
to the high occupancy houses and parked up yards across the alley to the West. In the 
event that future change in ownership causes issues regarding re-use of the studio, we 
are confident that an acceptable use can be found in this transitional spot at the 
interface between high density apartments and predomonantly rental single family. 
As always, we appreciate being kept in the loop for cases in our neighborhood, and 
having an opportunity to comment. 
  
From the Board of Directors of the Elm Hights Neighborhood Association 
Beth Baxter 
Sarah Clevenger 
Julie Lawson 
Suzann Mitten Owen 
Tim Mueller 
Daniel Roussos 
Jenny Southern 
Lynn Struve 
Jodi Wintsch 
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BLOOMINGTON BOARD OF ZONING APPEALS  CASE #: CU/V-19-12 
STAFF REPORT       DATE: June 21, 2012 
LOCATION: 1122 S. Morton Street 
 
PETITIONER: Hartzell Martel 
   PO Box 7973, Bloomington   
 
REQUEST: The petitioner is requesting conditional use approval to allow food 
production/processing within an Industrial General zoning district. Also requested is a 
variance from the maximum parking standards.  
 
REPORT: The property in question is located along the west side of S. Morton Street, 
north of its intersection with W. Grimes Avenue. It is part of an Industrial General (IG) 
zoning district that incorporates several properties along both sides of the adjacent B-
Line Trail which is located immediately east of the subject property. These properties 
include a range of industrial type uses including warehouse and salvage/scrap yard. 
Bloomington Transit Operations is also located to the east. The McDoel Gardens single 
family neighborhood is located to the west of this IG district.  
 
The site has been developed in the past with a one-story building of just under 2500 
square feet. The building was most recently used by Twisted Limb Paper Company. 
The petitioner owns a local ice cream store and is proposing to reuse the building to 
assist in his ice cream production. There would be no exterior changes that would take 
place to the building. Only slight internal remodeling will be necessary. Food 
production/processing is a conditional use within the IG district. The petitioner is 
requesting an approval to allow ice cream production to begin at this site. He also 
intends to seek a future use variance approval to allow the front of the store to have a 
small retail component.  
 
Staff has found the proposed use to be a very low impact use. There would only be one 
or two employees, the hours of operation would be 10 AM to 9 PM, and there are no 
known negative impacts to the adjacent neighborhood. With the limited impacts of this 
use to the adjacent core neighborhood and the industrial nature of the surrounding area, 
staff finds this proposal to be appropriate. 
 
Due to the very low employee count, the Unified Development Ordinance (UDO) would 
require the petitioner to remove all parking spaces over the number of employees on 
the largest shift. With only one or two employees, this would require the petitioner to 
reduce the number of spaces from 5 to 2. Staff finds that if the building were to be 
reused in the future, or if the petitioner receives approval to place a small retail area to 
the store, the additional 3 parking spaces would most likely be permitted. The petitioner 
is seeking a variance from the maximum 2 parking spaces to allow the existing parking 
lot to remain. Staff finds this variance to meet the criteria for variance and is supportive 
of the request.  
 
Criteria and Findings for Conditional Use Permits 
 
20.05.023 Standards for Conditional Use Permits 
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No Conditional Use approval shall be granted unless the petitioner shall establish 

that the standards for the specific Conditional Use are met and that the following 
general standards are met. 
                                                                        
1. The proposed use and development must be consistent with the Growth Policies Plan 

and may not interfere with the achievement of the goals and objectives of the 
Growth Policies Plan; 

 
STAFF FINDING: The Growth Policies Plan (GPP) designates this property as 
Employment Center. Although this category generally applies to larger tracts of 
land attempting to attract large-scale employment uses, it has also been placed 
on smaller existing industrial areas. Staff finds that the proposed food production 
does not conflict with the goals and objectives of the GPP and the employment 
center designation. Furthermore, staff finds that this use is an appropriate 
opportunity to encourage desired local food production. 

 
2. The proposed use and development will not create nuisance by reason of noise, 

smoke, odors, vibrations, or objectionable lights; 
 

Staff's Finding: The proposed addition will not create a nuisance. The impacts from 
noise, smoke, odors, vibrations, and lighting are less than other uses specifically 
permitted within the IG zoning district. 

 
3. The proposed use and development will not have an undue adverse impact upon the 

adjacent property, the character of the area, or the public health, safety and general 
welfare;  

 
Staff's Finding: Staff finds no adverse impacts to the adjacent properties or 
character of the area as a result of this petition. Again, the impacts of the proposed 
use is less than other surrounding uses and other uses permitted in the district. Staff 
has not received any negative concerns regarding this petition.  

 
4. The proposed use and development will be served adequately by essential public 

facilities and services such as streets, public utilities, stormwater management 
structures, and other services, or that the applicant will provide adequately for such 
services; 

 
Staff's Finding: This site is adequately served by all public facilities. 

 
5. The proposed use and development will not cause undue traffic congestion nor draw 

significant amounts of traffic through residential streets; 
 

Staff's Finding: Although the site is located adjacent to a core neighborhood, the 
site does not share street access with the neighborhood and provides for direct 
access to Morton St.  

 
6. The proposed use and development will not result in the excessive destruction, loss 

or damage of any natural, scenic, or historic feature of significant importance; 
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Staff's Finding: There is no new construction proposed with this request. Staff finds 
that there will be no loss of any of these features.  

 
7. The hours of operation, outside lighting, and trash and waste collection must not pose 

a hazard, hardship, or nuisance to the neighborhood. 
 

Staff's Finding: The hours of operation will be from 10 AM to 9 PM. No exterior 
trash collection is anticipated with the proposed use. No hazard, hardship, or 
nuisance to the adjacent neighborhood is found.  

  
8. Signage shall be appropriate to both the property under consideration and to the 

surrounding area.  Signage that is out of character, in the Board of Zoning Appeal's 
determination, shall not be approved. 

 
Staff's Finding: No specific signage has been proposed at this time. Any future 
signage will be placed in compliance with current UDO sign standards. 

 
9. The proposed use and development complies with any additional standards imposed 

upon the particular use by Chapter 20.05; CU: Conditional Use Standards. 
 

Staff’s Findings: There are no additional standards for food production/processing. 
 

CRITERIA AND FINDINGS FOR DEVELOPMENT STANDARDS VARIANCE 
 
20.09.130 e) Standards for Granting Variances from Development Standards: A 
variance from the development standards of the Unified Development Ordinance may 
be approved only upon determination in writing that each of the following criteria is met: 
 

1) The approval will not be injurious to the public health, safety, morals, and general 
welfare of the community. 

 
STAFF FINDING: Staff finds no injury in allowing the existing parking to be 
retained. The parking lot is limited in size. 
  

2) The use and value of the area adjacent to the property included in the 
Development Standards Variance will not be affected in a substantially adverse 
manner. 

 
STAFF FINDING: Staff finds no negative effects from this proposal on the areas 
adjacent to the property. The surrounding properties have similar parking areas.  

 
3) The strict application of the terms of the Unified Development Ordinance will 

result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development 
Standards Variance will relieve the practical difficulties. 

 
STAFF FINDING: Staff finds peculiar condition in the potential future reuse of the 
property. While the proposed use of the building has a very low parking 
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maximum of 2 parking spaces, most uses permitted within this building would 
have a higher parking allowance. Staff finds practical difficulty in requiring 3 
parking spaces to be removed as most future uses would desire the parking to 
be reinstalled in the future. Furthermore, staff does not find 5 parking spaces to 
be excessive for a nearly 2500 square foot building. If a future retail component 
is added to the site, 2 parking spaces would potentially create spillover parking 
issues on adjacent properties. 

 
RECOMMENDATION: Staff recommends approval with the following conditions: 
 

1. The parking lot must be striped in accordance with the Unified Development 
Ordinance. 

2. Any future signage must receive a sign permit.  
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BLOOMINGTON BOARD OF ZONING APPEALS   CASE #: V-20-12 
STAFF REPORT                DATE: June 21, 2012 
LOCATION: 2617 E. 3rd St. 
 
PETITIONER:  Darden Restaurants (GMRI, Inc.) 
    1000 Darden Center Drive, Orlando, FL 
 
CONSULTANT:  Site Enhancement Services 
    6001 Nimtz Pkwy., South Bend, IN 
 
REQUEST: The petitioner is requesting a variance from sign standards to allow for two 
16’ tall freestanding signs. 
 
REPORT SUMMARY: The subject property is located at 2617 E. 3rd Street on the 
northwest corner of State Road 46 (the Bypass) and E. 3rd St.  The area is zoned 
Commercial Arterial (CA) and has been developed with a one-story commercial 
building, a two-story hotel, an auto repair shop, and a shared parking lot.  Single family 
houses, zoned Residential Core (RC), are located northwest of the site.  All other 
surrounding properties have been developed with commercial buildings and are zoned 
CA. 
 
The petitioner is proposing two new 16 foot tall freestanding pole signs, each with a sign 
area of 39.39 square feet, for the existing Red Lobster restaurant on the site.   
 
In the CA zoning district, the Unified Development Ordinance (UDO) allows a maximum 
height of six feet for freestanding signs.  The petitioner is requesting a variance from the 
maximum sign height of 6 feet. 
 
CRITERIA AND FINDINGS 
 
20.09.130 e) Standards for Granting Variances from Development Standards: A 
variance from the development standards of the Unified Development Ordinance may 
be approved only upon determination in writing that each of the following criteria is met: 
 

1) The approval will not be injurious to the public health, safety, morals, and general 
welfare of the community. 

 
STAFF FINDING: Staff finds that the increased sign height will negatively affect the 
general welfare of the community.  As a result of the City’s Scenic and Gateway sign 
ordinance adopted in 1998, as well as current regulations in the UDO, the 
community has a clear policy to improve community aesthetics and reduce sign 
clutter.  Shorter freestanding signs are part of that policy and decrease visual 
distractions for motorists, improving the overall safety of community streets.  Shorter 
signs also create a more pedestrian scaled environment, which encourages walking 
and biking.  Allowing this variance contrary to such a long established policy would 
be injurious to the community’s general welfare as expressed in the UDO. 
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2) The use and value of the area adjacent to the property included in the 

Development Standards Variance will not be affected in a substantially adverse 
manner.   

 
STAFF FINDING: Staff finds adverse impacts to the use and value of the 
surrounding area associated with the proposed variance.  Several other businesses 
in the area have complied with the lower sign height required by the UDO.  Allowing 
the petitioner to erect taller freestanding signs could create an unnecessary inequity 
between the petitioner’s property and surrounding businesses that have erected 
complying signs. 

 
3) The strict application of the terms of the Unified Development Ordinance will 

result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development 
Standards Variance will relieve the practical difficulties. 

 
STAFF FINDING: Staff finds no practical difficulty in installing freestanding signs 
that would meet the maximum sign height requirements of the UDO.  Other 
surrounding properties have installed complying signs without any known practical 
difficulties.  The property in question has no unusual shape or topographic 
conditions that would make complying signs difficult to install or be viewed. 

 
RECOMMENDATION: Based upon the written findings above, staff recommends 
denial of this petition. 
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BLOOMINGTON BOARD OF ZONING APPEALS  CASE #: CU/V-21-12 
STAFF REPORT       DATE: June 21, 2012 
LOCATION: 3412 N. Kingsley Drive 
 
PETITIONER: Keegan White 
   3412 N. Kingsley Drive, Bloomington   
 
REQUEST: The petitioner is requesting conditional use approval to allow short-term 
home rental as a home occupation. Also requested is a variance from home occupation 
standards.  
 
REPORT: The petitioner owns a single family home within the Fritz Terrace 
neighborhood. This neighborhood is zoned Residential Single-family (RS). The 
petitioner’s home is located on the east side of N. Kingsley Drive, one property north of 
its intersection with W. Winding Way.  
 
The petitioner recently placed his home on a website called Airbnb. This website 
markets existing single family homes around the country for short term stays. When this 
was identified by staff, the petitioner ceased any new bookings. The proposed use does 
not clearly fit within any of the Unified Development Ordinance’s use categories. The 
primary use of the property will remain a single family home with the petitioner 
occupying the structure a large majority of the time. The home would be rented to 
visitors a maximum of 40 days a year. Some of these visitors may utilize the whole 
house while some might share the structure with the petitioner. These stays are usually 
only from 2-4 days.  
 
Staff has determined that the proposed use is best classified as a home occupation. 
Since the use is not a traditional home occupation, it does not meet two of the specific 
standards associated with a home occupation. The temporary use of the structure 
inherently conflicts with the allowable hours of operation and size limitations for home 
occupations. Since guests stay overnight and rent the entire structure, they exceed the 
maximum 200 square feet and 8 AM to 9 PM limitations. The petitioner is seeking 
variance from these two standards. 
 
The petitioner is also seeking variance from the normal home occupation requirement to 
place sidewalks. The UDO requires the construction of sidewalks with home occupation 
requests. Although sidewalks are physically possible, staff finds sidewalk placement on 
this lot to be impractical. This subdivision is 100% built-out with no sidewalks except 
along N. Kinser Pike. Staff finds that the placement of sidewalk along one lot that will 
not tie into an existing pedestrian system is not warranted with the addition of a home 
occupation. This variance is from the home occupation standard and would not apply to 
the property if the existing home is razed and replaced with a new home.  
 
Criteria and Findings for Conditional Use Permits 
 
20.05.023 Standards for Conditional Use Permits 
 

No Conditional Use approval shall be granted unless the petitioner shall establish 
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that the standards for the specific Conditional Use are met and that the following 
general standards are met. 
                                                                        
1. The proposed use and development must be consistent with the Growth Policies Plan 

and may not interfere with the achievement of the goals and objectives of the 
Growth Policies Plan; 

 
Staff Finding: The Growth Policies Plan (GPP) designates this property as Urban 
Residential and lists single family residential development as the primary land use 
with some additional uses, including home occupations. Staff finds that the proposed 
use will not conflict with the GPP. 

 
2. The proposed use and development will not create nuisance by reason of noise, 

smoke, odors, vibrations, or objectionable lights; 
 

Staff's Finding: Staff finds the proposed use will not create nuisance. The rental of 
the home is very limited in scale and is not a full time hotel type unit. It will remain a 
single family home.  

 
3. The proposed use and development will not have an undue adverse impact upon the 

adjacent property, the character of the area, or the public health, safety and general 
welfare;  

 
Staff's Finding: Staff finds no adverse impacts to the adjacent properties or 
character of the area as a result of this petition. Prior to filing, staff had the petitioner 
contact all of the surrounding neighbors to discuss his request. Staff has not 
received any concerns from neighbors regarding the petitioner’s request.  

 
4. The proposed use and development will be served adequately by essential public 

facilities and services such as streets, public utilities, stormwater management 
structures, and other services, or that the applicant will provide adequately for such 
services; 

 
Staff's Finding: This site is adequately served by all public facilities. 

 
5. The proposed use and development will not cause undue traffic congestion nor draw 

significant amounts of traffic through residential streets; 
 

Staff's Finding: All traffic associated with this use is residential in nature and will be 
that normally associated with a single family home.  

 
6. The proposed use and development will not result in the excessive destruction, loss 

or damage of any natural, scenic, or historic feature of significant importance; 
 

Staff's Finding: There is no new construction proposed with this request. Staff finds 
that there will be no loss of any of these features.  

 
7. The hours of operation, outside lighting, and trash and waste collection must not pose 

a hazard, hardship, or nuisance to the neighborhood. 
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Staff's Finding: The petitioner is seeking a variance from the hours of operation 
standard for home occupations.  

  
8. Signage shall be appropriate to both the property under consideration and to the 

surrounding area.  Signage that is out of character, in the Board of Zoning Appeal's 
determination, shall not be approved. 

 
Staff's Finding: No specific signage has been proposed at this time. Any future 
signage will be placed in compliance with current home occupation sign standards. 

 
9. The proposed use and development complies with any additional standards imposed 

upon the particular use by Chapter 20.05; CU: Conditional Use Standards. 
 

OPERATIONS STANDARDS: BMC 20.05.051(e) lays out the following thirteen 
specific operations standards for home occupations: 
 

a) Operator Residency Required: The operator of the home occupation shall reside 
in the dwelling unit. 
 
Staff Finding: The operator of the home occupation resides in the dwelling unit. 
 

b) Maximum Number of Nonresident Employees: Any home occupation shall be 
permitted a maximum of one (1) employee who does not reside in the dwelling 
unit. 
 
Staff Finding: There are no additional employees. 
 

c) Maximum Floor Area: A maximum of fifteen percent (15%) of the total interior 
floor area of the dwelling unit shall be used in connection with the home 
occupation. However, no home occupation shall be limited to less than two 
hundred (200) square feet, nor shall the area of a home occupation exceed five 
hundred (500) square feet. If there is more than one (1) home occupation being 
conducted within a dwelling unit, then all home occupations within the dwelling 
unit shall cumulatively use no more than fifteen percent (15%) or five hundred 
(500) square feet of the dwelling unit, whichever is less. Area used for storage of 
materials or products used in the home occupation shall be included in this 
calculation. 
 
Staff Finding: The petitioner is seeking a variance from this standard. 
 

d) Multiple Home Occupations: More than one (1) home occupation may be 
permitted within an individual dwelling unit. Where multiple home occupations are 
conducted within an individual dwelling unit, the operations standards of 
Subsection 20.05.051(e): Operations Standards shall be applied to the combined 
total of all home occupation activities, not to each home occupation individually. 
 
Staff Finding: Only one home occupation is taking place within the dwelling unit. 
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e) Residential Character: There shall not be any interior or exterior, structural or 
aesthetic, alterations that change the residential character of the dwelling unit 
within which the home occupation operates. 
 
Staff Finding: The house’s residential character will be maintained. 
 

f) Location and Entrance: The home occupation shall be conducted entirely within 
the primary structure or attached garage. The use of an attached garage for a 
home occupation shall not interfere with the provision of any required off-street 
parking. 
 
Staff Finding: The home occupation would be conducted within the structure. 
 

g) Outdoor Display and Storage: Outdoor display of goods, materials, supplies, or 
equipment shall be prohibited. 
 
Staff Finding: No outdoor display is associated with this request. 
 

h) Sales: Direct sales and/or rentals of products shall be prohibited. Incidental sales 
of products related to the home occupation are permitted. Mail and/or telephone 
sales activities are permitted. 
 
Staff Finding: Direct sales and/or rentals of products will not take place in 
conjunction with the home occupation. 
 

i) Signage: A home occupation shall be permitted to display one (1) sign, attached 
to the wall of the building, of a maximum size of two (2) square feet. All other 
advertising, signs, displays, or other indications of a home occupation in the yard, 
on the exterior of the dwelling unit, or visible from anywhere outside the dwelling 
unit shall be prohibited. 
 
Staff Finding: No signage is proposed as part of this home occupation.  
 

j) Off-street Parking and Loading: No additional driveway to serve the home 
occupation shall be permitted. No off-street parking or loading facilities, other 
than requirements of the applicable zoning district, shall be permitted. 
 
Staff Finding: No additional driveways, off-street parking, or loading facilities are 
proposed. 
 

k) Hours of Operation: Customer visitation in association with the home occupation 
shall be limited to between 8:00 a.m. and 8:00 p.m. The hours of operation of the 
home occupation shall not interfere with the use and enjoyment of adjacent 
residential properties. 
 
Staff Finding: The petitioner is seeking a variance from this standard due to the 
nature of the proposed use.   
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l) Commercially Licensed Vehicles: No vehicles requiring the operator to have a 
Commercial Drivers License shall be allowed in conjunction with any Home 
Occupation. 
 
Staff Finding: No vehicles requiring the operator to have a Commercial Drivers 
License are proposed. 
 

m) Deliveries: Deliveries to the property shall not be permitted, except those by 
typical residential delivery services. 
 
Staff Finding: No deliveries other than typical residential delivery services are 
proposed. 

 
CRITERIA AND FINDINGS FOR DEVELOPMENT STANDARDS VARIANCE 
 
20.09.130 e) Standards for Granting Variances from Development Standards: A 
variance from the development standards of the Unified Development Ordinance may 
be approved only upon determination in writing that each of the following criteria is met: 
 

1) The approval will not be injurious to the public health, safety, morals, and general 
welfare of the community. 

 
Staff Finding: Staff finds no injury with this request. The hours of operation and 
use of the entire structure are inherent to the proposed short term rental nature of 
the request. Furthermore, staff finds no injury in not requiring one section of 
sidewalk within the interior of a fully constructed subdivision. This variance will 
only run with the proposed home occupation.  
  

2) The use and value of the area adjacent to the property included in the 
Development Standards Variance will not be affected in a substantially adverse 
manner. 

 
Staff Finding: Staff finds no negative effects from the proposed variances. The 
impacts of the proposed short term rental are less than many other home 
occupations. There will also be no negative impacts by not requiring the 
installation of one small section of sidewalk. 

 
3) The strict application of the terms of the Unified Development Ordinance will 

result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development 
Standards Variance will relieve the practical difficulties. 

 
Staff Finding: Staff finds peculiar condition and practical difficulty with this 
request. The proposed variances from the hours of operation and area limitations 
were not created with a short term rental in mind. This is a unique use and 
situation that does not fit perfectly into the home occupation requirements of the 
UDO. Without variance, the proposed use would not be allowed at all. Regarding 
the home occupation requirement to place sidewalks, staff finds peculiar 
condition in the location of this site due to the combination of the lot being found 
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within a fully developed subdivision with no sidewalks and the lack of connection 
to an existing pedestrian network. The placement of sidewalk will not increase 
the pedestrian nature of the area.  
 

RECOMMENDATION: Staff recommends approval of CU/V-21-12 with the following 
conditions: 
 

1. This approval only runs with the proposed home occupation. 
2. The short term rental of the structure is limited to a maximum of 40 days per 

year.  
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