RESOLUTION 85-9

"To Approve and Authorize the Execution of a Consent Decree in the United
States District Court, Civil Action IP 83-9-C and IP-81-448-C (The City
of Bloomington, et al, v. Westinghouse Electriec Corporation and Monsanto

Company )

WHEREAS, The United States of America, for the Administrator of the United
States Environmental Protection Agency, as plaintiffs, the State of Indiana
and its Envirconmental Management Board, as intervening plaintiffs, the

City of Bloomington, and the Utilities Service Board of Bloomington, as
plaintiffs, and Monroe County, as plaintiff, and Westinghouse Electric
Corporation as defendant, by their respective attorneys have negotiated

and reached agreement on the terms and conditions of a proposed Consent
Decree to resolve pending litigation between the parties concerning PCB
contamination in Monrce County and the City of Bloomington; and

WHEREAS, the general purpose of the activities to be performed pursuant

to the Consent Decree is the excavation and removal of quantities of soils,
solid waste, and other materials contaminated with polychlorinated biphenyls
("PCBs") and other associated materials from six sites in the Bloomington,
Indiana, area, to construct an incinerator pursuant to the schedule set

out in the Consent Decree, and to incinerate said materials in an incinera-
tor in order to prevent and mitigate alleged threats to the public health,
welfare, and the environment; and

WHEREAS, The City of Bloomington has sponsored a series of public meetings
over the course of several weeks in order to allow for publi¢ input and
publiec discussion of the issues raised by the Proposed Consent Decree;

- and

WHEREAS, it is in the best interests of the City of Bloomington to approve
and execute the Consent Decree:

NOW, THEREFORE, BE IT HEREBY RESOLVED BY THE COMMON CQOUNCIL OF THE
CITY OF BLOOMINGTON, MONROE COUNTY, THAT:

The Consent Decree, (in the United States District Court for the

Southern District of Indiana, Indianapolis Division, Civil Action No. IP 83-
9-C and Civil Action No. IP 8§1-U448=C, United States of America, Plaintiff, and
The State of Indiana and The Environmental Management Board of the State of
Indiana, Intervening Plaintiffs, v. Westinghouse Electric Corporation,
Defendant and Third Party Plaintiff, v. Monsanto Cowpany, Third Party
Defendant, and The City of Bloomington, Indiana, the Utilities Service Board
of Bloomington, Indiana, and Monroe County, Indiana, Plaintiffs, v.
Westinghouse Electric Corporation and Monsanto Company, Defendants,) a copy of
which Consent Decree is attached hereto and made a part hereof, is hereby

- Approved, and the Mayor is hereby authorized to execute said Consent Decree on
pbehalf of the City of Bloomington.

PASSED and ADOPTED by the Common Council of the City of Bloomington,
Monroe County, Indiana, upon this zs day of puaseda , 1965.

PATRICIA GROSS, President
. Bloomington Common Council

ATTEST:

O 1N \\\\ Rorvig™
WILLIAMS, Cité} Clerk

RICIA

PAT




PRESENTED by me to the Mayor of the City of Bloomington, Monroe County,
Indiana, upon this &) day of g vele . 1985, -

PATRICIA WILLIAMS, City?

Clerk

SIGNED and APPROVED by me upon this 2z} day of Ma s QLK . 1985.
- b

%;:Z&}aajaéaaﬁa Cjééifié4i@7@

TOMILEA ALLISON, Mayor
City of Bloomington

SINOPSIS

This Resolution approves and authorizes the Mayor o execute a
Consent Decree to be filed in the United States Distriet Court, Cause No. IP
83-9=C and IP 81-448=C, which Decree provides for the excavation and removal
of quantities of soils, solid waste and other materials contaminated with
polychlorinated biphenyls ("PCBs"™) and other associated materials from six
sites in the Bleocomington, Indiana area, and for the construction of an
incinerator in order to incinerate =aid materials to prevent and mitigate
alleged threats to the public health, welfare and environment.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SQUTHERN DISTRICT OF INDIANA
INDTANAPQLIS DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
and

THE STATE OF INDIANA and

THE ENVIRONMENTAL MANAGEMENT
BOARD QF THE STATE OF INDIANA,

Intervening Plaintiffs,

V.

WESTINGHOUSE ELECTRIC
CORPORATION,

Defendant and Third

Party Plaintiff,
V.

MONSANTO COMPANY,

Third Party Defendant,

and

THE CITY OF BLOOMINGTON,

INDIANA, THE UTILITIES SERVICE
BOARD OF BLOCMINGTON, INDIANA,
and MONROE COUNTY, INDIANA,

Plaintiffs,
V.
WESTINGHOUSE ELECTRIC
CORPORATION and MONSANTO
COMPANY ,

‘Defendants.

Civil Action No.

JUDGE WILLIAM E.

and

Civil Action No.

R e T o L N L Y N N N N S N N N

CONSENT DECREE

IP B83-9~C

STECKLER

IP 81-448-C

JUDGE S. HUGH DILLIN



PROPOSED BLOONINGTON-PCB CONSENT DECREE:
A CONDENSED VERSION AND OVERVIEW

GENERAL INTRODUCTION

On December 3, 1984, the United States Environmental
Protection Agency, Region V; .the State of Indlana; the City
of Bloemington, 1Indisna; and the Westinghouse Electric
Corporation announced the completion of negotiaticons leasding
to a detalled plen for the c¢lean-up of PCB-contamineated
aiteg in and around the Monroe County and Bloomington areas.

The clean-up program 1s embodied Iin a proposed Consent
Decree Iintended to be tiled with the United States District

Court for the Southern District of Indiana. The 108-page
Decree resolves two sSeparate Jawsults -- one by the United
States and the State, and one by the City —- brought against

Westinghouse,

Thils synopsis generally follows the Decree's Table of
Contents.

The parties to the proposed Consent Decree recognize
the depth of public interest and concern about the remedial
measureg and Incinerator contemplated by the settlement.
The local unites of government will conduct a dseries of
public meetings to review and evaluate the Decree's
provisions and to solicit public comment prior to taking any
formal actlon on it,

Following local approval, the State of Indiana will
conduct 8 public sesslon of the Environmental Management
Board prlor te its formal maction.

The United Stetes Environmental Protection Agency,
Region V., will conduct at Jleast one public meeting on the
Decree.

Assuming all necessary local and state approvals have
been received, the Decree will then be lodged with the
Federai Dlatrict Court tun Indlanapolisa, where an additional
A0-day comment perliod will occur prior te any action by the
Court.

The City of Bloomington urges citizéns ta express thelr
commentsa and concerns about the Decree. Attendance and
partliclpation in the pubiic seastons 18 encouraged. MWritten
comments and questions may be sybmitted to the Offtice of the
Mayor, P.O0. Box 100, Bloomington, Indianm 47402,

H.B. -- This overview is fnitended as & synopsies of the
Consent Decree. it isa net a part of the Consent Decree and
is not an official document. It does not include each and
every detall of the Decree,

This overview was prepared by the City of Bloomington
in order to highlight the general provisions of the {onsent
Decree, Por the detaiis of the proposed settlement and
clean-up program, the reader iz urged to read the Decree
fteelf.

_THE PARTIES

The proposed Consent Decree wns negotiated by attorneys
and technical personnel representing:

- The United States of America, and the
U.S. Environmentnl Protection Agency:

- The State of Indisna, and specifically
the Indians Environmsntal Manngement
Baard;

- The City of Bloomington, Indiana, and
the City's Utilities Service Board; and

- Westinghouse Electric Cerporation.

During the negotiation process, it was determined to

ndd an additional site -- the Anderson Road Landfill -- and
therefore alao to add Monroe County, Indiana as an
additional party to the Consent Decree. See, Conaent

pecree, p. 1 [herelnafter mll references ares to the Consent
Pacree].

THE SITES
The sites covered by the Decres are:
- Neal's Landfil];
~ Neal's Dump;
~ Lemon Lane Landfill;
- Bennett's Dump;

- the Winaton-Thomaa Sewage Treatment
Facility;

- Anderson Road Landfili;

- certain streams and creeks around
some of the sites,

See, pp. 2-7, para. 3-4.




The Decree can be modified by the express written
approval of the parties to address "any future discoveries
of materiais contaminated with PCBs 1in and around Monroe
County." See, p. 15, para. 17T.

PURPOSE AND SUMMNARY OF ACTIVITIES

The general purposes of the activities to be performed
under the Consent Decree are

- to excavate and remove quantities of
soils, solid waste and other materials
¢contamninated with PCBs and other
associeted materlals from the plx sites;
anpd

- te construct an inc¢inerator and to
incinerete the materials 18 order o
prevent and mitligate alieged threats to
the public health, weltare and the
environment.

The general dutlies of Westinghouse are:

- to excavate mnd remove the materials
from the slx uitesn;

- to remove mediment from certaln
streama and stream banks;

E to construct a federal, state and

clty approved high temperature
incinerator to incinerate PCBs,
associated hazardous wastes and solld
waste in accordence with the
requirements of federal, state and local
law;

- to transport to the fncinerator and
inclnerate the materlals removed from
the plx sites;

- to dlspose ot the ash and other by-
products of the incineration process, in
accordance with the requirements of law;

- to perform certain interim remedisl
mepsures at the gsjtes, including
monitoring;

- to properiy close and malntain each
aite after the PCH and other materlals
have been removed;

- to conduct post~cleosure monitorling at
each site.

S5ee, pp. 6-T7, para. 4.

INGINERATOR OBLIGATIONS

Inciterntor Dewsign, Construction & Operation.

Westinghouse is to deaign, conatruct and operate a high
temperature incinerator to destroy PFCBs and materials
contaminated with PCBs and any hazardous wastes or hazardous
substances associated with thoae materiala from the six
sites.

The incinerator must be designed, conatructed and
operated in tomplimnce with all applicable federal, state
and tecal laws and regulations, including, but not limited
to the Toxic Substances Control Act, the Clean Alr Act. the
Clean Water Act and the Resgurce, Conservation and Recovery
Act. See, p. 8, para. 6.

See_ nlso, p. 78, para. 100, where all activities
undertaken by Westinghouse wunder the Decree muest bhe in
aceordance with all applicable local, state and federal
lawa, regulations and permits.

Performance Guarantee.

0f specilal note 1s that Westinghouse guarantees that
the incinerator will perform In compljance with the
applicable laws and regulations. This guarantee includes an
obligation to undertake all redesign, repair or rebullding
which might be necessary ta achieve tha required
rerformance. See, p. 8, para. &.

FPedera}l/State Permits and
City Plan Approvsl],

The 1Incinerator plans are not cosplete, and the
parties have not been able to Tully evaluate the technical
aspects of the specific incinerator to be bullt in
Bloomington by Westinghouse.

Recognizing this, Westinghouse s required to obtain
at}! necessary federal and state permits netessary to
conatruct and operate the incinerator. The Conment Decrae
does not alter the federa]l and state permitting requirements
or procedures. See, pp. 79-80, parea. 10i and 102.

In addltion, Westinghouse 18 reguired to submit its
technical plana Ffor the design and perforsance of the




Incinerater and tor esh disposal to the City ftor its
separate approval.

The City may impoae additional, more stringent
requirements than contalned 1in the plans, 1if the City
determines that they are necessary to prevant an
unreasonable risk of injury to human henlth or the
environment. See, p. 8-11, parm. T.

For general provisions on Approval Authorlty, see,
pp.-T74-75, paras. 93-95.

Independent Local Monitoring.

The incinerator pertformance during both test burns and
regular operation 158 to be monltored by an independent
testing organlization,. The testing organizatioen wili be
retanined by the City of Bloomington, but paid for by
Westinghouse. Both Westinghouse and the City must approve
the organizatjon's technical competence. See, p. 11, para.
8.

This testing 1s in additlion to the monitoring which is
required under federal and state regulationas.

The City may require Westinghousee to performs contlnuous
monitoring of operating condlitions &t the Incinerator,
including but not Jlimited to continuous monitoring of
temperature and dwell time (the time material remains lnaide
the incinerator). See, p. 11, para. 9,

Westinghouse also 18 to instail end =maintaln, at ite
expense, devices outalde .the incinerntor aite which
coentinuously display Incinerator operating condlitions
detarmined by the City tc hbe related to health and safety.
Ibld.

Beneral incinerator Design.

Generally the high temperature incinerator will consist
of the following:

- two 150 ton per day units;
- minimum 300 day per yeAr cperatlon;

- ¢capablillty to handle up to 220 tene
per day of municipal soliid waste;

- on-slte storage facilitfes for up to
600 tons of municipal solid waste
sepatate from storage tacllties for the
materjials removed from the six sites;

i
i
i
!
T

- necessary asscociated [wclilliies for

poliution control daevices; ash
collection; bulldinge; roadways;
landescaping; end other faciitiew

fiecessary to insure the safe and
etficient operation of the high
temperature incinerator.

Westinghouses 1s to use its best effortas to incinerate
al}l of the excavated materiala within 11 years of receiving
the reguired permits to comsmence incineration. In any
event, incineration must be completed within 185 vears [rom
recelpt of the permits.

See, pp. 11-13, para. 10-13.

Mupnicipal Soljd Weste Supply by City and County.

As more fully highlighted below, the City and County
shall each. through ordinances, direct that municipal solld
waste generated within the Clty and County be dellvered to
the jincinerater site for use as a fuel source for the high
temperature incinerator.

Neither the nondelivery of solid waste by the
City/County nor Westinghouse's Jnability to use the eolld
waste as 2 fuel relieves Wentinghouse of {ts obligation to
incinerate the materials fros the aix sites.

Weatinghouse ims required to use & supplementary fuel
aupply (such as gaa, 0il, coal eor other conventional fuel})
to operate the high temperature Iincinermtor in accordance
with the permlta and plan spprovale. See, p. 14, para. 18
Pp. 1T-21, para. 23-34,

Inginerator Site.

The City willl convey to Weatinghonse a site of
approximately 15 acres ftor the fincinerator. The salte
proposed in the Consent Decree is located on land owned by
the City adjacent to the City's Dillman Road Wastewater
Treatment Plant on Indiana State Highway 37-South. See, p.
15, para. 1%; Exhibit 12.

SOLI0 WASTE SUPPLIED BY THE CITY AND COUNTY

Local Ordinanges.

Both the Clty and County undertake to pasa ordinences
which will reguire that sll municipal solid waste generated
in the City and County will be deilvered to the incinerntor
site. See p. 8, para. 25.




Bonburpnbles and Ancilliinary Landfi]).

Certaln 1tems are not to be delivered to the
incinerator, such as car bodies and “white goods” (1.e.
refrigeratora, stoves, etc.).

The County 1s to maintaln an anctllary landfil) for
disposal of these white goods and noohazardous wastes
inappropriate for incineration. See, pp. 18-19, para. 27.
Thils landfll} may be the present Andersen Road Landfi1ll or
some other suitable area. See, p. 20, param. 31,

Tipping Fees.

Wentinghouse 1Isa to receive a tipping fee from any
dumnpers at the incinerater, including the Clty and County,
The fee ia to be no more than the tipping fee charged by the
County for disposal at the County's licensed landfill.

In addition, Westinghouse may also charge an additional

fifty cents per ton to produce a nonhazardous ash. See, pp.
20-21, peara. 32.

ASH DISPOSAL

Ash Dispopal Facllity Optlons.

Hestinghuuie has three facfiliity optlions by which to
dispoase of the ash generated by the incinerator.

Option One. Diliman Road drying beds and landfill].
The City currently has a licensed sludge handling facllity
at the Dillman Road Treatment Plant. At 1its option,

Westinghouse wmay dispose of nonhazardous ash from the
Incinerator in the pludge drying beds and landtili.

If this option 18 used, Westinghouse will pay the City
all operating and administretive coats associated with the
permitting and operating of the esh dlsposal &t those
tfacifities.

En addition, Westinghouse shall incinerate all of the
sludge previously deposited 1in those drying beds and
landf1il, at no charge to the City,

The State and Federal governments must also approve
this option. See, p. 22, para. 35,

Option Two. City/County ash disposal fagjility. The
City and /or County wil{ provide an ash disposal facility,
agnin, at Westinghouse's option. See, p. 22, pare. 36.

If this oaption 18 selected, Westingheuse will pay the
City sand/or County the full capitai, operating and

adminiatrative costs associated with the license,
construction and cperetion of the facility, See, p. 23,
para, 37.

ODption Three. Westinghouse ash disposal facility.

Westinghouse may, at its expense, construct and operate its
own licensed solid waste dilsposal facllity for the ash.
See, p. 23, para, 38.

Ash Reguirements.

In order to dispose of the ash, the ash must meet
certaln nonhazardous requirements:

- 1t must be teated and determined to be
nonhazardous as determined by federal
and atate regulations for classifying
nonhazardous waste;

- the PCB concentration fn the ash must
be less than 1 part per million;: and

- it nust meet any additionnl
requirements fimposed by the City as part
of the City's technical plan review.

See, p. 23, para. 39.

In the event the ash cannot be rendersad nonhazardous,
Weatlinghouse cannot dispoae of the ash at elther the Dillmean
Road facllity, at any other faclifity provided by the City
apnd/or County, or at the Incinerator site. Such dispossl
muet occur at a fecility licensed by the state and federal
governments to accept such westes, See, p. 24, para. 41.

REMOVAL MEASURES

Excavation of materiamls from the various sites 18 to
occur according te m plan to be submitted te the federal,
atate and clty governments for their review and approval.

The plan is to include excavation procedures,

transportation plans, safety plans, decontamination
protocols and implementation schedules. See, p. 28, para.
45 .

Exhibits &are attached to the Consent Decree (and
avallable for publi¢ Inspection} which graphically depict
the horizontal and vertical iimite of removal which Is to
occur at each of the sites. See, p. 24, para. 42,




All wmaterials vremoved from the sites are to be
incinerated. Material not sultable for Inclneration {(e.g..
engline blecks, car bodies) are to be otherwlse disposed of
as approved by the federal, state and city pgovernments.
See, p. 25, pare. 48.

Neal'ms Landfill.

Westinghouse 18 to excavate and transport all solid
waste materials from Neal's Landfill. See, Exhibit 9.

In addition, a two-tfoot "buffer zone” perpendicuiar to
the remaining surface ftollowing this excavation will be
removed. Ia those areas where there is less than two feet
remaining, the “buffer zone" removal is to bedrock.

The best estimate ot materials tc be removed at this
aite is 320,000 cubic yards.

There are tilve jdentitied sinkheoles in Neal's Landfill.
These recelve additlonal removal up to 2,000 cubic yards.

See, pp. 27-28, para. 46.

Lemon Lane Landfil}.

The flrat step of excavatlion at Lemon Lane Landfill
will be all solid waste materiale down to and including the

1958 level of deposit. (Lemon Lane was used as a aunicipal
dump prlor to 19858; however, Westtnghouee did not open 1ts
Sloomington plant until 19858.) See, Exhibits 7 and 11.

Once the initial! reaoval 1s completed, Weatinghouse
shall conduct s sampling program acrossa the alte to ldentify
materjajs contaminated with PCBes in concentrations equal to
ar greater than 350 parts per mililon. These materials will
then be excavated and tranasported for jncineration.

Anticipating that there will at1ll be 8solid waste in

the dump, but otherwlse uncontaminated with PCHB,
Westinghouse will then remove a three-foot “buffer zone*
across the slte. In those areas where lesa than three feet

remain, the "buffer zone" removal will be to bedrock.

The best estimate of the minimum removal from Lemon
Lane 18 176,000 cublic yards.

Ses, pp. 28-28, parm. 47.
Bennett's Dump.
As with the other sites, the initial removael is

apecified in an exhibit attached to the Decree. See,
Exhibits 2 and 3.

Foliowing this reamoval, Westinghouse will excavate and
tranaport for Incinertaton a1l aclid wante plus an
additional two feet of 2011 perpendicular to the remalning
surface, ae a "buffer =zcne,"” Large quarried limestone
blocks will not bhe resoved.

The besat estimate of the volume of materiaia to be
removed from this site is 55,000 cubic yardas.

See, pp. 29-30, para. 48.

The Winston-Thomaw Sewage Treewtment Fecility.

The water from the tertiary lagoon will be removed and
treated, and then discharged to the Dillman Road Sewage
Treatment Plant. Thie discharge must meet local! and state
requirements.

After the water 1s removed, the saludge in the lagoon

will to be excavated for incineration. An additlons]l =ix
inches of wateria) from the smides and bottom of the lagoon
will be removed as n “buffer zone"; except in one more

contaminated area, where the "buffer zone" §{m: to be ten
inches.

The sludge drying beds and some abandoned lagoons are
also to be excavated, together with an additienal two-foot
“"butfer zone."

The trickling filter wmedins 48 <0 be remcved - and
cleaned. The organic material cleaned from the fliter medina
will be incinerated, and the media itself returned to the
filter bed, which wil]l then be coversd by & compacted clay
¢cover. See, p. 39, para. B56.

The soild waste in the digester tanke wWill be removed,.
The tanks and pipes are to bhe flushad end cleaned by high
pressure,

All excavated materials and flushings willd be

incinerated, The best estimate of the volume of materials
to be removed from this silte 1s 59.000 cubic yards. See,

pp. 30-32, para. 48; Exhibit 10.

Neal's Dump.

As with the other sjites, the initinl removal will be as
specified in the Exhiblt attached to the Decree. See,
Exhlbit 8. Following this removal there will nleo be n
rexovai of s two-foot "buffer zone."

The beat estimate of the volume of wmateriais to be
excavated from this elte 12 14,0006 cubic yards.

10



See, p. 32, para. 50.

Stream Sedjiment Removal.

The streams trom which materlals will be removed are:
- Conard's Branch;
-~ Richland Creek;
-~ Stout's Creek;
- Clear Creek; and
- Salt Creek.

Removal is to be accomplished through the use of a
hydrovacuus, and the lengths of the strsams and the amount
of materiale to be removed from each stream s limited by
the Decree. the removed material will be stored and later
incinerated.

It ls anticlipated that the stream removal will occur
during the period of May through September following entry
of the Decreoe,.

Following the stream removal, eampling and analyses are
to occur to develop basellne dete which willl be used to
determine whether additional stream remcval must occur after
closure of each of the sites. This subseguent stream
removal, 1f it must occur, 1s also limited 1n volume.

See, pp. 32-36, para. 51,

It should alac be noted that monitoring will occur at
each »site ftollowing removal, which is more fully discussed
below.

CLOSURE

No later than 4ix months prior toe completion of
excavation at & glven slte, Weatinghouse will submit a plan
detailing the closure, poat-closure activities, and
implementation schedule for that site. These plans must be
reviewed and approved by the United States, State and Clty.
See, p. 36, para. 52.

The Decree apecitiea certain activities which mre to be
undertaken during closure, tncluding closure to a speclfied
grade; surfmce water and drainage control; establishment of
a vegetative cover; and mafntenance of fencing and signs.
Seg, pp. 3I7T-38, para. 53.

11

GClay caps also are to be installed st Lemon Lane
Landfill, Neal's Landfiil, and on the trickling filter bed
at the Winstoen-Thomas Fscility. See, pp. 38-29, paras. 54-
5T.

POST-CLOSURE ACTIVITIES

4As noted above, post-closure activities are to he
Included In the closure plans, The Decree also atates that
Westinghouse wil)l mafintain the soil covaras and vegetation to
prevent erotslon: continue to prevent surface water run-on
and run-off at the sites; submit annual status reports; and
maintaln the tencing and signs until the end of the post-
closure period. See, pp. 39-40, para. 58.

INRTERIM RENMOVAIL_ AND RENEDIAL MEASURESJ
Neal's Landf$11).

At the Neai's Landtill the water flow from two springs
end a seep will be collected and treated. The Decree
provides that this treatment is to bs accomplisked by a
“"Lamella"-type sediment collection aysteam or by activiated
carbon filtration.

The Decree ssts out the circumstances and conditions
under which this treatment is to continue or be terminated.
Any sediment collected wiil be stored and Incinerated.

See, pp. 41-45, para. 30(a).

Benpnett’'s Dump.

A portion of Stout's Creek le to be posted. Capacitors
expossd on the surface of the site area to be removed and
stored ftor 1incineration. The sxliesting clay cap fs to be
maintained and an additional clay cap is to be inetalled
over u portlon of the mite. See, pp. 40-48, para, 38(hb).

e ne Landffll].
capacitora exposed on the surface will be removed and
stored for 1incineration. The slope running along the
landfi1il*s southern edge is to be atabalized, and certailn
areas covered, Water ponding and erosion 1s te be

controlled, See, pp. £6-47, para. 59(c).
The Winston-Thomas Facility.

The tertiary lagoon will continee to be pumped to
prevent overflow, In accordance with the presently operating
program. Existing warning signe and fencing 4ia to be
majntained by Westinghouse. $See, p. 47, para. G59(d).

32
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The -nnltorinz.cnnnenceu four months following entry of
The Anderson Road Landfill. 5 the Decree, and generally continuwes for five years after
i site closure, and possibly for thirty yeare, depending on

The erea and volume of the PCB materials st the i certain conditicons. Sgg, p. 33-64. pars. 70; pp. B4-88,

Anderson Road Landfiil 1s such that all removel measures to i parns., 79-8I.

be undertaken at this site will occur durlng the interim v
removal period. The explbits attached to the Decree outline
the areas to be remcoved. See, Exhibit 1.

The purposes of the monitoring 1% to:

- refine knowledge of the
hvdrogeologicat conditione at the
sites;

A3 with the other osites, there wiil also be additlonal 1
material removed as a "buffer zone,"

- monftor the sites before the
remedliation work to determine PCB
A baseline date; and

The excavated materials will be stored at the Winston-
Thomas Facllity wuntil they can be transported to the
lncinerator for disposali.

~ confirm the adequacy of the remedlie)
wark and demonstrate the acceptabllity
of the final conditions at the sites.

The area will then be closed and capped consistent with
the other closure provisicns.

See - 48-49, para. 589(e).
: PP P Water Well User Survey.

INTERIM STORAGE OF MATERIALS CONTAINING PCHa

Westinghouee will conduct a water weli user survey to
The Winston-Thomas Facllity 1a to be used as an interia tdentify the location of private wells currentiy used for

storage tacility by Westinghouse. The wstorage 1w to conmercial or residential purposes within approximately »a

continue unti]l auch time as the materiels can be transpotted cne-mile radius from Neal's Landfill, Lemon Lane Landrill,

to the incinerator for destructlion, not to exceed one year the Winston-Thomas Fucility and Bennestt's Dump.

after incineration commences, S5ee, p. 50, pare. 61; p. B1,

paras. 62-83. Well owners will be notiffed of the survey, and a

sample will be taken for PCB from those identified wells.
This data will be used to determine subsequent testing and

The Decree outlines requirements for the bulildings
other activitlesa, as discuseed below,

and/or structures used for the interim storage. Ibigd.
The storage facilities must be regularly inepected and On-§lta/0ff-Site *
reports filed with the Unlted States, State and City. See,

p. 50, para. 61; p. 52, parm. 64, Monltoring wells are to be installed on each of the

slten. The nusber of wells is ontablished in Exhibit 13.
The location will be fixed by & pian to be approved by the

In the #vent that Westinghouse chooses to rewove the
partien.

zludge from the teritary lmgoon at Winston-Thomas before
Incineration begine, It must subwmit a plan for its removatl

and storage, which must be approved. See, p. 51, para. 83. Off-stte monftoring wells will niso be installed, In

three tlers, within an approximately one-mile radius of each
of $900,000 as of the above-designated sites, except Neal's Dump. "Tier
One” wells are within a 1000-foot radius of the sita; “Tier
Two™ within 1000-2%00 feet; and "Tier Three" within 2500-

Westinghouse will pay the City a total
rental for the Winston-Thomas Facllity for its use ms this

interls storage facllity. The payments will be made over =
perliod of three years. See, p. 52, para. B5. 8000 feet from the individual site,
GROUNDMATER MONITORING PROTOCOL f Monltoring around the aites 1s based on analysfs from

these on-site/off-site walls, Depending on teating results,

These vprovisions of the Consent Decree outliine & : increased monitoring may or may not be required.

program for monitoring groundwater around the Neal's
Landfill, Neal's Dump; Lemon Lane Landfill; Bennett's Dump . _See, pp.
and the Winston-Thomas Pacility.

55-62, parme. 74-77.




Alternative Potable Water Sypply Saurce.

The Consent Decree establishes a detection level for
PCB analysis Iin the monitoring prograe of ©0.1 part per
biliion (ppb). See, p. 54, para. Tifa). This detection
level is used as a8 triggering mechaniam for additionatl
sampling and analyses. See, p. 82, para. 78.

If, after a short series of samples and analyaes at the
of f-site welle, it 1s determined that the PFCB concentratlan
at the Tier One, Two or Three monlotring weils 1s egqual to
or greater then the detection level of 0.1 ppb, Westinghouse
will, with the consent of the private well owner, provide a
permanent nalternative potable water supply source to nll
private well uwsers within a hydrologlc zo¢ne of Influence of
the affected well or welles. See, p.63, para. T8{b).

The alternative auppiy may be by either connection to a
public water supply system, or by providing a carbon or
equivalent treatment system at the wuaser's vresidence or
eatablishment. Ibid.

The Decree specifies a timetable for these actioneg, as
well =g the provialon of & temporary potable water wsupply
until]l the permanent supply can be provided.

In the event that a permanent alternative watar aupply
18 provided, Westinghouse may then termlinate the monitoring
at the affected offsite well,

REPORTING AND RECORDKEEPING

Progress reports are to be submitted by Westinghouse to
the EPA, Justice Department, State of Indiana, City of
8loomington, and Monroe County. Sea, pp. 86-68, paras., 83-
B4.

The varfous governmentsl agencies have authority to
enter the wvarlous eltes to inspect documents, monitor the
progress of work, collect samples or for any other purpose
to assure compliance with the Decree.

Weatinghouse wmust keep all records relating to the
preject for mt leaat tjive years after completicn of the
incineration. The varlous governments also have access to
all demign, conatruction, and operatlional records and
documents, Westinghouse also 1s provided access to the
varfous sites.

See, pp.68-70, para. 85-89.
Al)l data and information submitted by Westlnghouse to

the U'.8., State, City or County wushall be available to the
public unless ldentified as confidentiml by Westinghouse, in
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agccordance with Federasl or State Jlaw. Sampling results,
monitoring data, hydrological or geological Information
gubmitted by Weatinghouse shall net be cansldered
copfidential. See, p. 95, para. 121.

ON SCENE COORDINATOR

The Unlted States may deefgnate am On Scene Coordinmtor
(0sG) for the sites and arees to observe and monitor the
progress of the activities. The OSC has various powerns, and
the Consent Decree also sets a procedure by which the
parties may challenge 0SC actions, 1f necensary.

See, pp. T0-T73, paras. 80-92.
PINANCIAL SECURIYY, IMSURANCE.

COVENANT, WAIVER, REINBURSENENT OF EXPENSES
and INDENNITY

Finangiel Segurity.

In the event that the copsolidated net worth of
Westlioghouse declines by fifty percent any time prior to the
completion of the activitiea under the Decree, Westinghouse
shall provide securlty in an amount egual to 123 percent of
the estimated net cost to complete the activities, The
securlty is to be In the form of a performance bond, surety
bond, letter of credit or c¢ash bond, at Westinghouse's
option. See, p. 75, para. 88,

Insurance.

Westinghoumse 18 te obtmin various forms of insurance
coverage including workers' compenantion, third-party
liability, and property damage. Ses, pp. T68-78, paras. 0T-
99,

Covenant Not To Sus.

Condi{tjoned on Westinghouse's compliance with the
Decree, the United Statea, State, City and County covenant
{or promise} that they wlli not bring any civil or
administrative action againat Westinghouse for (1) any claim
alleged in their respective lawsuite or (2} any claims
arieing under federal, state or local laws Iintended to
protect the environment, relating to:

- the past disposal or discharge of
PCPa at the sites covered by the Decrees
(excluding certaln portions of Andesrson
Road Landfill and Bepnatt's [mmp);

~ the release or threatened reiesse of
PCBs frow the aitea (excluding certain

i8



portions of Anderson Road Landtii]l end
Benpett’s Dump);

- the past disposal, discharge or
release of PCBs at or from the speclfic
areas of Anderson Road and Bennett's
covered by the Decree;

- the release or threatened release of
hazardous substances other than PCBs
from the excavated portions of the
sltes, but not hazardous subatances
which are discovered atter the effsctive
date of the Decree in portions of the
sites not excevated; and

- activitles which Westinghouse performs
in compliance with the Consent Decree,
but excluding performance I & manner
which violates stendards of care imposed
by law.

See, pp. 82-83, para. 111{a).
In the event the Court were to determine that

Westinghouse has failed to perfors jts obligations, the
Covenant Not To Sue becomes null and vold, axcept with

_respect to those sftes as to which Weatinghouse has

pertormed its obligations. In that event, the federal,
state and local governments way seek Ffurther relief. See
p. 84, para. 111(b}.

The Covenant 1s not intended to be a release, and any
claims egainst =any person or entity not a party to the

Decree are not release. Monsanto Company 18 not a party to
the Decree, and both the City end Westinghouse reserve any
claimg they may have against Monsanto. See, p. B4, para.

111{c);: p. 89, para. 114(g).

Nalver of Clajime.

Westinghouse agrees not to assert any claim it =might
have to week payment or compensstlon from the Hazardous
Substances Response Trust Fund (Supertund). Westinghouse
does, however, have the rlght +to -pursue other persons
(except the parties to the Decree) with respect to any other
hazardous waste generators for contribution to the remedial
actions undertaken by Westlinghouse, See, p. 87, paras.
114(a).

Each party waives mny claime it might have againast the
other partiea. It should be npoted, however, that these
waivers are specific to only those portiona of each mite
which are covered by the Decree. S0, for instance, claims
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relating to nareas of DBennett's Dump not identlfied 1in
Exhibits 2 and 3 are not walived. See, pp. 87-89, param.
114{b-e). Nor are clafims to as yet undiscovered =aiteax
waived.

Westinghouse reserves the right to demonstrate to the
Court that there exists a mere cost-effective method of
remedying the PCB contamination of the eites by reason of
technologlical developments affecting PCB diepanal.

Such msethod, however, =must achieve a level of PCB
removal and destruection equal te or greater than the
destruction level reguired by the incinerator, and 1t sust
be mble to be accomplished an expeditiously and in a manner
as epvironmental scund as the method provided by the Decree.

Wéestinghouse haa the burden of establishing such other
method meets these requirements, and must alsc cobtain all
necessary permits and approvals for it.

See, p. 80, para. 114(1).

Reimbursement of Expenses.

Westinghouse wil]l reimburse the faderal government for
expenses incurred by the U.S. in the amount of $1,000,000.

Westinghouse will reiwmburse the City of Bloomington for
previous assistance rendered to Westinghouee in the course
of the Consent Decree negotiations in the amcunt of
$250,000.

See, p. 91, paras. 115-116,

indemnity.

Weatlnghouse agrees to indemnify, defend and hold the
City and County harmless from and againat any and nll claims
brought against the City or County for:

- . personal Iinjuries or physical damage
te property resulting from the
incinerater, incinerstor site, or other
activities encompassed by the Decrse;

~ personal injuries or physical damage
to property resulting from past, present
or future exposure to, contamination by
or trensportation of PCBa st, te or from
the sites; and

- economic injuries resulting from the
City or County's approval or performance
of the Consent Dectee, unrelated to dany
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personal injury or physicail damage to
property.

The indemnity does mnot apply teoe Clty or County
liabllity which is premlilsed on certain conduct or activity
by the City or County, which are enumnerated 1n the Decree.

_See, pp. 98-98, para. 122.

PERMITS_ARD CONSTRUCTION SCHERULE

The Consent Decree outlines & schedule for aubmission
of permit applicatione and the constructien of the
incinerator and remediai clean-up activities.

The permitting of the incinerator will occur over twe
stages -- first as a solld waste Iinclinerator, and then as »
hazardous waste lncioerator under the Toxlc Substancee
Contre)] Act and the Resource, Conservation and Recovery Act.

Solid waste permit applications must be aubaitted
within six menths of entry of the Decree, and the hszardousa
waste permit applications within 17 monthe of the Decree’a
eniry. The plan approvals of the tederal, state and city
governments must be obtained for both the noiid waste and
hazardous wanaste aspects of the incinerator.

Construction schedules are tfied to permit issuance.
See, pp. 79-82, paras. 101-110,

DISPUTE RESOLUTION

The Decree establishes a procedure by which diaputes
among the parties may be rasolved. The Decree encourages
respolution of dieputes first through informal discussiocns,
but alao provides for aubaission of disputes to the Court,
See, p. 86, paras. 112-113.

The Court retains jurisdictlion ftor the purposes of
enforcing, interpreting or  wodifying. the terms of the
Decree. See, p. 103, para. 137.

DELAY OR PREVENTION OF PERFORMANCE

There may be events which arime from causes beyond the
control of Westinghouse which (1) delay the performance
required by the Decree or {2) make it legally impossible for
substantial pertormance of the incinerator obligations or
the removal or disposal obligatiens. Such eventws are termed
"force majeure” events, or simply “force majeure.”

The Decree, however, provides that certaln actlons or
subjects shall pat be conaidered “force majeure”:
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- increased costan or expenses of the
project;

- technical infessibility or
Westinghouse's fallure to apply for any
required permit or approvals;

~ technical or economic feasibtlicty of

constructing and operating an
inctnerater to incinerate and desatroy
PCBs;

- technical or economic feasibllity of
excavating and removing mnterials
contamipated with PCBs from the siten;

- techinical or economic feasibllity of
the interim remedinl BEe&BUTES and
closure and post-closure mssasures; and

~ technical or economic feasibility of
any other activitiea required ot
Westinghouse under the Decree.

IfT a delay occurs, whether it 1as due to a "force
majeure” event or not, notice muat be gliven to the other
parties. A procesa also existe whereby the parties may
stipulate to an extenalon of time for the performance, or
otherwise resolve a dispute about the delay before the
Court.

See, pp. 92-94, parms. 117-119.

GENERAL PROVISIONS

The Decree contalns 13 paragraphe which gover 1tems not
readily assignable to eany other specific sectlon of the
Decree. Among other things, there are provislons which
incorperate the exhibits aa a part of the Decree; require
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gamples and analyses to be performed according to EPA’

pretocoles and in accordance with chain of custody
procedures; and reserve enforcement remedies =uch as
contempt, to the United States, State, City and County.

See, pp. 99-103, paraa. 324-138.

TERMINATION

The Consent Decree wshall terminate when the United
States, State and City have provided Westinghouse with a
written notice that mnll of Weatinghouse's responsibilities
and obligetions have been satisfactorily completed, and that
ali payments due have been pald. See, p. 103, para. 138.
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