
AGENDA 

REDEVELOPMENT COMMISSION 

McCloskey Conference Room 

December 18, 2017 

5:00 p.m. 

 

I. ROLL CALL 

 
II. READING OF THE MINUTES –Memorandum of Executive Session for December 4, 2017 and 

December 4, 2017 regular meeting minutes  
 

III. EXAMINATION OF CLAIMS –December 15, 2017 for $406,052.81 
 

IV. EXAMINATION OF PAYROLL REGISTERS–November 22, 2017 for $29,769.39 
 

V. REPORT OF OFFICERS AND COMMITTEES  

A. Director’s Report                                                                                                                                                                                                                                                          
B. Legal Report 
C. Treasurer’s Report  
D. CTP Update Report 

 

VI.       NEW BUSINESS 

A. Resolution 17-101: Approving a Second Addendum to the Design Contract for Additional 
Services to be Provided by Rundell Ernstberger at Switchyard  

B. Resolution 17-102: Approving a LEED Consultant Contract for Switchyard 

C. Resolution 17-103: Approving 3 Change Orders to Milestone Contract at the Red Lot 
D. Resolution 17-104: Approving Contract with American Structurepoint for Construction 

Engineering Related to the Tapp/Rockport Road Project 
E. Resolution 17-105: Approval of Partnership Agreement with BCT Management, Inc. for 2018 

   
VII.       BUSINESS/GENERAL DISCUSSION 

A. Election of Officers  
B. January 2018 Meeting Schedule  

 
VIII.       ADJOURNMENT 

 
Auxiliary aids for people with disabilities are available upon request with adequate notice.  Please 

call 812-349-3429 or e-mail human.rights@bloomington.in.gov.   



Executive Session 

 

The Redevelopment Commission of the City of Bloomington, Indiana met on Monday, 

December 4, 2017 at 4:00 p.m. in the Showers City Hall, Law Library, Suite 220, 401 

North Morton Street.   

 

Commissioners Present:  Don Griffin, Sue Sgambelluri, Jennie Vaughan and David 

Walter 

 

Commissioners Absent:  Kelly Smith and Mary Alice Rickert 

 

Staff Present: Doris Sims, Director, Housing and Neighborhood Development 

 

Others Present:  Thomas Cameron, Assistant City Attorney; Alex Crowley, Director, 

Economic & Sustainable Development; Jeff Underwood, Controller; Philippa Guthrie 

Corporation Counsel, City Legal Department  

 

The Commission discussed information in accordance with:   

 

Ind. Code § 5-14-1.5-6.1(b)(2)(D): The purchase or lease of real property by the 

governing body up to the time a contract or option to purchase or lease is executed by the 

parties. 

 

No other matters were discussed.   

 

The meeting adjourned at 4:35 p.m.   

 

 

____________________________   ____________________________ 

Don Griffin, President     Sue Sgambelluri, Secretary 

 

 

____________________________ 

Date 



THE REDEVELOPMENT COMMISSION OF THE CITY OF BLOOMINGTON, INDIANA MET on 

Monday, December 4, 2017 at 5:00 p.m. in the Showers City Hall, McCloskey Conference Room, 

401 North Morton Street, with Donald Griffin, Jr. presiding  

 

 

I. ROLL CALL 

Commissioners Present:  Don Griffin, David Walter, Sue Sgambelluri, Jennie Vaughan, and 
Kelly Smith 
 
Commissioners Absent: Mary Alice Rickert 
 
Staff Present:  Doris Sims, Director, Housing and Neighborhood Development (HAND); 
Christina Finley, Housing Specialist, Housing and Neighborhood Development (HAND) 
 
Other(s) Present: Thomas Cameron, Assistant City Attorney; Alex Crowley, Director, 
Economic & Sustainable Development (ESD); Jeff Underwood, City Controller; Neil Kopper, 
Project Engineer, Planning & Transportation; Philippa Guthrie, Corporation Counsel, City 
Legal Department; Virgil Sauder, Director, Animal Control 
 

II. READING OF THE MINUTES – Sue Sgambelluri made a motion to approve the November 
13, 2017 minutes.  Jennie Vaughan seconded the motion.  The board unanimously approved.   

 
III. EXAMINATION OF CLAIMS – David Walter made a motion to approve the claim registers 

for November 17, 2017 for $231,109.91 and December 1, 2017 for $1,371,737.07.  Sue 
Sgambelluri seconded the motion.  The board unanimously approved.  

 
IV. EXAMINATION OF PAYROLL REGISTERS – Jennie Vaughan made a motion to 

approve the payroll registers for October 27, 2017 for $29,916.83 and November 9, 2017 for 
$29,690.46.  Sue Sgambelluri seconded the motion. The board unanimously approved.  
 

V. REPORT OF OFFICERS AND COMMITTEES  

A. Director’s Report.  Doris Sims reported receiving Community Development Block Grant 
Fund (CDBG) applications.  The deadline was Friday, December 1, 2017.  Sue 
Sgambelluri serves on the Citizens Advisory Committee (CAC) as the social service 
representative.  David Walter serves as the physical improvement representative.  The 
committee members had an organizational meeting on November 20, 2017.  Physical 
Improvement requests totaled $767,000, with $455,000 available to fund.  Social Service 
requests totaled $195,000, with $105,000 available to fund.  Public Hearings will begin in 
January 2018.  CAC recommendations will come to the Redevelopment Commission in 
February.    
 

B. Legal Report.  Thomas Cameron stated this will be his last Redevelopment Commission 
meeting.  Cameron has accepted another position and will be leaving the City of 
Bloomington.  Philippa Guthrie, Corporation Counsel will be stepping in short term.  The 
Commissioners thanked Cameron for all of his hard work.    

 

C. Treasurer’s Report.  Jeff Underwood reported the Redevelopment Commission is officially 
the owner of 627 North Morton.  Weddle Brothers, our construction manager for the front 
space, has been notified that one tenant (tattoo parlor) has moved out of the building and 
another tenant will be leaving in March (construction company), which is at the end of 
their lease term.   
   



D. CTP Update Report.  Jeff Underwood reported working diligently towards preparing bid 
documents for the Dimension Mill and anticipates bids going out on December 18, 2017.    

 
The temporary lot on the other side of 10th Street is now completed.  The Red Lot is 
currently under construction.  Underwood is hopeful the lot will be completed by the end 
of this month.    
 

VI. NEW BUSINESS 

A. Resolution 17-97: Approval of Funding for Animal Shelter Data Infrastructure Installation 
Services.  Virgil Sauder reported the Redevelopment Commission previously approved a 
Project Review and Approval form for this project.  Staff has negotiated an agreement with 
Tauren Communications Services for infrastructure installation services for an amount not 
to exceed $31,660.    
 
Sue Sgambelluri made a motion to approve Resolution 17-97.  David Walter seconded the 
motion.  The board unanimously approved. 
 

B. Resolution 17-98:  Approval of Reimbursement for Winslow/Henderson Right-of-Way 
Acquisition.  Neil Kopper reported the Redevelopment Commission previously approved a 
Project Review and Approval form for this project.  The City has incurred $100,500 in 
actual costs for right of way acquisition and now seeks reimbursement of those costs.  In 
order to have engineering services available to staff during the construction phase, staff is 
requesting to extend the funding approval in Resolution 16-18 from December 31, 2017 to 
December 31, 2018.   
 
Jennie Vaughan made a motion to approve Resolution 17-98.  David Walter seconded the 
motion.  The board unanimously approved. 

 
C. Resolution 17-99:  Amendment to Funding Approval for 2nd and College Signal 

Improvements.  Neil Kopper reported the Redevelopment Commission previously 
approved funding for a contract to E & B Paving in the amount of $191,035.17 with an 
expiration date of December 31, 2017.  Although construction is wrapping up on the 
project, staff anticipates there may be the need for a change order, and that it will take 
some time to receive the necessary paperwork from INDOT to close out the project.    
Therefore, staff recommends extending the funding expiration date to December 31, 2018. 
 
Sue Sgambelluri made a motion to approve Resolution 17-98.  Jennie Vaughan seconded 
the motion.  The board unanimously approved. 
 

D. Resolution 17-100:  To Amend Offer to Purchase Johnson’s Creamery.  Jeff Underwood 
stated the Redevelopment Commission approved funding for due diligence investigations 
of Johnson’s Creamery by Arsee Engineers, Inc., STR Building Resources LLC, and 
Commercial Service of Bloomington.  Staff has received the due diligence report from 
Arsee Engineers.  The report received indicates extensive smoke stack repairs are needed.   
Reports from STR Building Resources and Commercial Service of Bloomington have not 
yet been received.  As a result, staff is not comfortable recommending accepting the due 
diligence conditions at this time.  Staff recommends attempting to work with the seller to 
extend the due diligence contingency for a reasonable amount of time to allow for the 
completion of the other two reports.  The original due diligence period is set to expire 
December 5, 2017.  The commissioners asked to see the reports once they are received.   
 



Sue Sgambelluri pointed out a typo on the last page of the resolution, item #2.  The third 
sentence is missing the word “believes”.  The sentence should read, “The RDC strongly 
believes that staff will be successful in working with the Seller”.   
 
Sgambelluri asked to have an update at the next RDC meeting.  Philippa Guthrie will 
provide an update at the next RDC meeting.    

   
David Walter made a motion to approve Resolution 17-100 with the correction. Sue 
Sgambellui seconded the motion.  The board unanimously approved.     
 

VII. BUSINESS/GENERAL DISCUSSION 
None. 
 

VIII. ADJOURNMENT 
 
___________________________________ _________________________________ 
Donald Griffin, President    Sue Sgambelluri, Secretary 
 
 
___________________________________ 
Date 



17-101 

RESOLUTION OF THE REDEVELOPMENT COMMISSION 

OF THE 

CITY OF BLOOMINGTON, INDIANA 

 

APPROVAL OF A SECOND ADDENDUM TO THE CONTRACT BETWEEN 

THE CITY OF BLOOMINGTON AND RUNDELL ERNSTBERGER ASSOCIATES, 

FOR THE DESIGN OF THE SWITCHYARD PARK PROJECT 

 

 WHEREAS, the Redevelopment Commission of the City of Bloomington (“RDC”) 

issued its “Redevelopment District Tax Increment Revenue Bonds of 2015” (the “Bond”) to pay 

for, among others things, the development of the Switchyard Park, and 

 

 WHEREAS, on June 16, 2015, the City of Bloomington (“City”) brought the RDC a 

Project Review and Approval Form (“Form”) which sought the support of the RDC for a project 

that would construct a new park at the site of the McDoell Switchyard (“Switchyard Park”); and 

 

 WHEREAS, the RDC approved the Form in Resolution 15-30; and 

 

 WHEREAS, pursuant to that authorization, Staff negotiated a contract for the design of 

Switchyard Park with Rundell Ernstberger Associates, LLC (“Rundell Ernstberger”) for an 

amount not to exceed Two Million Four Hundred Ten Thousand Dollars ($2,410,000.00) 

(“Design Contract”); and 

 

 WHEREAS, the RDC approved funding for the Design Contract in its Resolution 15-41; 

and 

 

 WHEREAS, a copy of the approved Design Contract is attached to this Resolution as 

Exhibit A; and 

 

 WHEREAS, Resolution 15-41 provided, “In the event that the City’s project manager 

finds that it is desirable to have [Rundell Ernstberger] provide additional services, as referenced 

in the [Design] Contract, the RDC will evaluate such a proposal at that time;” and 

 

 WHEREAS, Staff believes it is desirable for Rundell Ernstberger to provide additional 

design services as outlined in their proposal attached to this Resolution as Exhibit B (“Additional 

Services”); and 

 

WHEREAS Rundell Ernstberger is willing to provide the Additional Services for an 

amount not to exceed Twenty Four Thousand Five Hundred Dollars ($24,500); and 

 



 WHEREAS, Staff has negotiated a Second Addendum to the Design Contract that is 

attach to this Resolution as Exhibit C (“Addendum”); and 

 

 WHEREAS, Resolution 15-41 identified the Bond as the source of funds for the project; 

and 

 

 WHEREAS, the RDC has available Bond Funds to pay for the Additional Services as set 

forth in the Addendum; and 

 

 WHEREAS, the City has brought the RDC an Amended Project Review and Approval 

Form (“Amended Form”) which updates the expected costs of the project and the expected 

timeframe for completion, which is attached to the Resolution as Exhibit D; and 

 

 NOW, THEREFORE, BE IT RESOLVED BY THE REDEVELOPMENT 

COMMISSION OF THECITY OF BLOOMINGTON, IDNIANA THAT: 

 

1. The RDC reaffirms its support of the Project, as set forth in the Amended Form and 

reiterates that is serves the public’s best interest. 

 

2. The RDC finds that the above described expenditures is an appropriate use of the 

Bond. 

 

3. The RDC approves payment of an amount not to exceed Twenty Four Thousand Five 

Hundred Dollars ($24,500) to be payable in accordance with the terms of the Design 

Contract.  This funding approval shall expire on December 31, 2020.   

 

4. The RDC hereby authorizes Donald Griffin to sign the Addendum. 

 

BLOOMINGTON REDEVELOPMENT COMMISSION 

 

______________________________ 

Donald Griffin, President 

 

ATTEST: 

 

_______________________________ 

Sue Sgambelluri, Secretary 

 

 

_______________________________ 

Date 





























































  Redevelopment Commission Resolution 17-101 
  Exhibit C 
 

SECOND ADDENDUM TO AGREEMENT FOR CONSULTING SERVICES 
between the 

CITY OF BLOOMINGTON 
and 

RUNDELL ERNSTBERGER ASSOCIATES, LLC (“Consultant”) 
 
 This Second Addendum (“Addendum”) amends the Agreement for Consulting 
Services (“Agreement”) between the City of Bloomington (“City”) and Rundell Ernstberger 
Associates, LLC1 (“Consultant”) for a comprehensive construction design of the McDoel 
Switchyard Park property, entered into on July 21, 2015, as follows: 
 

1. Changes to the Scope of Services: 
a. Article 1 currently states: “Consultant shall provide the Services for the CITY as 

set forth in Exhibit A, Scope of Services.  Exhibit A is attached hereto and 
incorporated herein by reference as though fully set forth.”  Article 1 continues: 
“Consultant shall diligently pursue its services under this Agreement and shall 
complete the Services as described in Exhibit A in a timely manner consistent 
with the Standard of Care identified in Article 2.” The Addendum approved by the 
RDC in Resolution 17-06 added additional services in a new Exhibit G. 

b. The following shall be added to Article 1:  “Consultant shall also provide the 
Services for the CITY as set forth in Exhibit H, ‘Additional Services.’  Exhibit H 
is attached hereto and incorporated herein by reference as though fully set forth.  
Consultant shall complete the Additional Services as described in Exhibit H in a 
timely manner consistent with the Standard of Care identified in Article 2.” 
Exhibit H is attached to this Second Addendum. 

 
2. Changes to the Consultant’s Compensation:  

a. Article 4 originally stated: “The CITY shall pay Consultant a fee based on the 
payment schedule set forth in Exhibit B, Compensation.”  It continued: “The total 
compensation paid, including fees and expenses, shall not exceed the amount of 
Two Million Four Hundred Ten Thousand 00/100 Dollars ($2,410,000.00).”  The 
RDC amended the original funding approval in Resolution 15-41,  approving 
payment of an additional amount not to exceed Six Hundred One Thousand Three 
Hundred Fifty Four Dollars ($601,354), for a total not to exceed cost for the 
Agreement of Three Million Eleven Thousand Three Hundred Fifty Four and 
00/100 Dollars ($3,011,354.00)  

b. In light of the Services set forth in Exhibit H, Article 4 shall be amended to state: 
“The total compensation paid, including fees and expenses, shall not exceed the 
amount of Three Million Thirty-Five Thousand Eight Hundred Fifty-Four and 
00/100 Dollars ($3,035,854.00).”  Exhibit B shall be amended to add the 
following additional compensation: 

 

                                                 
1 The Parties note that Rundell Ernstberger Associates has been reorganized and is now a corporation. 



  Redevelopment Commission Resolution 17-101 
  Exhibit C 
 

 

     

Revise and Resubmit Environmental Remediation Plan $20,000 

HVAC Systems Design       $4,500 

Total Additional Compensation    $24,500 

 

Total Compensation        $3,035,854.00  

 

c. The funding approval in this Second Addendum shall replace the funding 
approval of an amount not to exceed Three Million Eleven Thousand Three 
Hundred Fifty Four and 00/100 Dollars ($3,011,354.00) that was set forth in 
Resolution 17-06. 

 

 
3. In all other respects, the Agreement, shall remain in effect as originally written. 

 
WHEREFORE, the parties execute this Addendum to the Agreement on the date last 

written below. 

REDEVELOPMENT COMMISSION  CONSULTANT 
 
By: ___________________________________ By: ________________________________ 
    Donald Griffin, President      
       ____________________________________ 
       Name and Title 
Date: _______________     

Date: _______________ 
 
BOARD OF PARK COMMISSIONERS 
 
By: ___________________________________ 
 Les Coyne, President 
 
Date: _______________ 
 
CITY OF BLOOMINGTON 
 
By: ___________________________________ 
 Philippa M. Guthrie, Corporation Counsel  
 
Date: _______________ 
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EXHIBIT H 

Additional Services 

Consultant shall provide the following additional services: 

 

Revise and resubmit Environmental Remediation Plan - $20,000 - Additional services required to 

revise and resubmit the Environmental Remediation Plan to the Indiana Department of 

Environmental Management as a result of changes to the U.S. Environmental Protection 

Agency’s regulations for remediating sites with contaminants found on the Switchyard Park 

property. 

 

HVAC Systems Design - $4,500 

Additional services to redesign the HVAC system in the park Splash Pad restroom/mechanical 

building to allow for early spring and late fall public use.  Design of a secondary dedicated 

HVAC system and chemical fire suppression system for the room at the Bloomington Police Sub 

Station facility dedicated to IT use and electronic surveillance of Switchyard Park. 

 

 

 



Resolution 17-101 
Exhibit D 

 
City of Bloomington 

Redevelopment Commission 
AMENDED Project Review & Approval Form 

 
Please Note: 

• Approval of the project by the Redevelopment Commission through this Project Review 
& Approval Form does not represent an authorization to begin work or expend funds. 

• Authorization of work and the commitment of funds shall be done when the 
Redevelopment Commission reviews and approves: (1) a Purchase Order or Contract 
prepared after complying with the appropriate procurement process for the type of item, 
service or construction being sought and (2) the estimated costs associated with the 
Purchase Order or Contract. 

• No payment of funds shall be made without a duly authorized and approved Purchase 
Order or Contract. All claims for payment against a duly authorized Purchase Order or 
Contract shall be submitted to the Redevelopment Commission for their review and 
approval along with any required departmental inspections, reviews and approvals prior 
to the payment of any funds. 

 
To Be Completed by Requesting Party: 
Project Name: Switchyard Park Project 
 
Project Manager: Dave Williams, Parks 
 
Project Description:  
 
Park design, proposed land acquisition, and construction per 2012 “Switchyard Park Master 
Plan” (http://tinyurl.com/switchyard). 
 
Project Timeline: Start Date: July 2015 

End Date: May 2020 
    
Financial Information: 

Estimated full cost of project: $33,297,354 $33,341,854 

Sources of funds: 2015 TIF Bond  

 
Project Phases: This breakdown should mirror the contract(s) expected to be issued for this 
project. Each phase should include a description of the work to be performed, the cost, and the 
timeline for the contract. 
 
Phase/Work to Be Performed  Cost  Timeline 
1 Design Contract  $3,011,354 June 2015 – May 2020 
2 Construction   $28,786,000 August May 2018 – May 2020 
3 Property Acquisition  $1,500,000 June 2015 – February 2017 
4 Design Addendum #1  $601,354 June 2015 – May 2020 
5 Design Addendum #2  $24,400 June 2015 – May 2020 
6 LEED Consultant   $20,500 December 2017 - April 30, 2021 



Resolution 17-101 
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TIF District: Consolidated TIF (Thomson-Walnut TIF) 
 
Resolution History: 15-30 Initial Approval of Project 
   15-41 Approval of Design Contract 
   15-46 Appraisals of 1724 S. Walnut Street 
   15-47 Offer to Purchase 1724 S. Walnut Street 
   15-57 Offer to Purchase 1724 S. Walnut Street 
   15-77 Amendment of Offer to Purchase 1724 S. Walnut Street (15-57) 
   15-79 Acceptance of Environmental Conditions at 1724 S. Walnut Street 
   16-23 Payment of Property Taxes on 1724 S. Walnut Street 
   16-54 Environmental Assessments of South Walnut Properties 
   16-60 Appraisals of South Walnut Properties 
   16-85 Offers to Purchase South Walnut Properties 
   17-05 Offer to Purchase 1730 S. Walnut Street 
   17-06 Amendment of Design Contract 

17-08 To Ratify Offer to Purchase 1730 S. Walnut Street and Fund Phase 
II Environmental Assessment 

   17-11 Amendment to Lease with Tenant at 1730 S. Walnut Street 
17-20 Supplemental Phase II Environmental Assessment for 1730 S. 
Walnut Street 

   17-24 Amendment to Offer to Purchase 1730 S. Walnut Street (17-08) 
   17-26 Acceptance of Environmental Conditions at 1730 S. Walnut Street 
   17-101 Amendment of Design Contract (#2) 
   17-102  LEED Commissioning Consultant 
 
 

To Be Completed by Redevelopment Commission Staff: 
 
Approved on __________________________ 
 
By Resolution ____________ by a vote of ________________ 
 



17-102 

RESOLUTION 

OF THE 

REDEVELOPMENT COMMISSION 

OF THE 

CITY OF BLOOMINGTON, INDIANA 

 

APPROVAL OF THE CONTRACT BETWEEN THE CITY OF BLOOMINGTON 

AND CERx SOLUTIONS, LLC FOR LEED SERVICES AT SWITCHYARD 

PARK FACILITIES 

 
WHEREAS, the Redevelopment Commission of the City of Bloomington 

(“RDC”) issued its “Redevelopment District Tax Increment Revenue Bonds of 2015” 
(the “Bond”) to pay for, among other things, the development of the Switchyard Park, 
and 

 
WHEREAS, on June 16, 2015, the City of Bloomington (“City”) brought the 

RDC a Project Review and Approval Form (“Form”) which sought the support of the 
RDC for a project that would construct a new park at the site of the McDoell Switchyard 
(“Switchyard Park”); and 

 
WHEREAS, the RDC approved the Form in Resolution 15-30; and 
 
WHEREAS, pursuant to that authorization, Staff negotiated a contract for the 

design of Switchyard Park with Rundell Ernstberger Associates, LLC, which design has 
been completed (the “Design”); and 

 
WHEREAS, the City has moved into the construction phase of the Design, 

identified in Exhibit A as Phase 1b, and as part of implementing the Design, the City 
wishes to achieve LEED Silver certification for the Switchyard Park Pavilion structure 
and the Police Substation facility, both of which are components of the Design; and 

 
WHEREAS, the City requires the services of a professional consultant in order to 

perform fundamental and enhanced commissioning services to achieve the LEED 
certifications (the “Services”); and 

 
WHEREAS, pursuant to the authorization in Resolution 15-30, Staff negotiated a 

contract for the Services with CERx Solutions, LLC (the “Contract”) for an amount not 
to exceed Twenty Thousand Five Hundred Dollars ($20,500) (Contract attached as 
Exhibit A); and 

 
WHEREAS, it is in the public interest that the Services be undertaken and 

performed; and 
  
WHEREAS, Resolution 15-30 identified the Bond as the source of funds for the 

Switchyard Park project; and 



 
WHEREAS, the City has brought the RDC a Project Review and Approval Form 

(“Form”) which sets out the expected cost of the Services and the expected timeframe for 
completion, which is attached to this Resolution as Exhibit B;  

 
NOW, THEREFORE, BE IT RESOLVED BY THE REDEVELOPMENT 

COMMISSION OF THE CITY OF BLOOMINGTON, INDIANA, THAT: 
 

1. The RDC reaffirms its support of the Project, as set forth in the Form, and 
reiterates that it serves the public’s best interests. 
 

2. The RDC finds that the aboved described expenditure is an appropriate use of the 
Bond. 
 

3. The RDC hereby approves payment of an amount not to exceed Twenty Thousand 
Five Hundred Dollars ($20,500) to be payable in accordance with the terms of the 
Contract. This funding approval shall expire on December 31, 2020.   

 
 
 
BLOOMINGTON REDEVELOPMENT COMMISSION 
 
______________________________________________ 
Donald Griffin, President 
 
ATTEST: 
 
______________________________________________ 
Sue Sgambelluri, Secretary 
 
 
______________________________________________ 
Date 
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City of Bloomington Consultant Contract 

Switchyard Park-CERx LLC LEED Consultant Agreement  1 

AGREEMENT 

BETWEEN 

CITY OF BLOOMINGTON 

AND 

CERx Solutions LLC 

FOR 

SWITCHYARD PARK LEED COMMISSIONING SERVICES 

 
This Agreement, entered into on this _____day of __________, 201___, by and between 

the City of Bloomington (hereinafter referred to as “City”), and CERx Solutions LLC (hereinafter 
referred to as “Consultant”), 
 
WITNESSETH: 
 
WHEREAS, the City wishes to achieve LEED Silver for the Switchyard park Pavilion structure, 

and LEED Certification for the Police Substation facility; and 
 
WHEREAS, the City requires the services of a professional consultant in order to perform 

fundamental and enhanced commissioning services to achieve the LEED 
certifications (the “Services” as further defined below); and 

 
WHEREAS, it is in the public interest that such Services be undertaken and performed; and 
 
WHEREAS, Consultant is willing and able to provide such Services to the City. 
 
NOW, THEREFORE, in consideration of the mutual covenants herein contained, the parties hereto 
agree as follows: 
 
Article 1.  Scope of Services   
Consultant shall provide the Services as specified in Exhibit A, “Scope of Work”, attached hereto 
and incorporated into this Agreement. 
 
Consultant shall diligently provide the Services under this Agreement and shall complete the 
Services described in this Agreement in a timely manner consistent with the Standard of Care 
identified in Article 2. 
 
Consultant shall complete the Services required under this Agreement on or before March 31, 2021 
unless the parties mutually agree to a later completion date. Completion shall mean completion of 
all work related to the Services. 
 
In the performance of Consultant’s work, Consultant agrees to maintain such coordination with 
the Parks and Recreation Department as may be requested and desirable, including primary 
coordination with Dave Williams, Operations Director, as the City’s Project Manager.   
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City of Bloomington Consultant Contract 

Switchyard Park-CERx LLC LEED Consultant Agreement  2 

Consultant agrees that any information or documents, including digital GIS information, supplied 
by the City pursuant to Article 3, below, shall be used by Consultant for this project only, and shall 
not be reused or reassigned for any other purpose without the written permission of the City. 
 
Article 2.  Standard of Care   
Consultant shall be responsible for completion of the Services in a manner consistent with that 
degree of care and skill ordinarily exercised by members of the same profession currently 
practicing under similar circumstances (“Standard of Care”).  The City shall be the sole judge of 
the adequacy of Consultant’s work in meeting the Standard of Care; however, the City shall not 
unreasonably withhold its approval as to the adequacy of Consultant’s performance.  Upon notice 
to Consultant and by mutual agreement between the parties, Consultant will, without additional 
compensation, correct or replace any and all Services not meeting the Standard of Care.   
 
Article 3.  Responsibilities of the Parks and Recreation Department   
The City shall provide all necessary information regarding requirements for the Services.  The City 
shall furnish such information as expeditiously as is necessary for the orderly progress of the work, 
and Consultant shall be entitled to rely upon the accuracy and completeness of such information.  
The City’s Project Manager shall act on its behalf with respect to this Agreement. 
 
Article 4.  Compensation   
The City shall pay Consultant for all fees and expenses in an amount not to exceed                    
Twenty Thousand Five Hundred Dollars and zero cents ($20,500.00). 
 
Consultant shall submit an invoice to the Department upon the completion of the Services 
described in Article 1.  The invoice shall be sent to: 
 
Dave Williams, Operations Director 
City of Bloomington, Parks and Recreation Department 
401 N. Morton, Suite 250 
Bloomington, Indiana  47404 
 
Invoices may be sent via first class mail postage prepaid or via email.  
 
Payment will be remitted to Consultant within forty-five (45) days of receipt of invoice.   
 
Additional services not set forth in Article 1, or changes in the Services must be authorized in 
writing by the City or its designated project coordinator prior to such work being performed, or 
expenses incurred.  The City shall not make payment for any unauthorized work or expenses.   
 
Article 5.  Appropriation of Funds  

Notwithstanding any other provision of this Agreement, if funds for the continued fulfillment of 
this Agreement by the City are at any time not forthcoming or are insufficient, through failure of 
any entity, including the City itself, to appropriate funds or otherwise, then the City shall have the 
right to terminate this Agreement without penalty. 
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Switchyard Park-CERx LLC LEED Consultant Agreement  3 

Article 6.  Schedule   

Consultant shall perform the Services according to the schedule set forth in Exhibit B, Project 

Schedule, attached hereto and incorporated herein by reference. The time limits established by 

this schedule shall not be exceeded, except for reasonable cause as mutually agreed by the parties. 

 
Article 7.  Termination  
In the event of a party’s substantial failure to perform in accordance with the terms of this 
Agreement, the other party shall have the right to terminate the Agreement upon written notice.  
The nonperforming party shall have fourteen (14) calendar days from the receipt of the termination 
notice to cure or to submit a plan for cure acceptable to the other party. 
 
The City may terminate or suspend performance of this Agreement at the City’s prerogative at any 
time upon written notice to Consultant.  Consultant shall terminate or suspend performance of the 
Services on a schedule acceptable to the City and the City shall pay the Consultant for all the 
Services performed up to the date that written notice is received, plus reasonable termination or 
suspension expenses.  Upon restart, an equitable adjustment shall be made to Consultant’s 
compensation and the schedule of services.  Upon termination or suspension of this Agreement, 
all finished or unfinished reports, drawings, collections of data and other documents generated by 
Consultant in connection with this Agreement shall become the property of the City, as set forth 
in Article 10 herein. 
 
Article 8.  Identity of the Consultant   
Consultant acknowledges that one of the primary reasons for its selection by the City to perform 
the Services is the qualifications and experience of Consultant.  Consultant thus agrees that the 
Services to be performed pursuant to this Agreement shall be performed by Consultant.  
Consultant shall not subcontract any part of the Services without the prior written permission of 
the City.  The City reserves the right to reject any of the Consultant’s personnel or proposed 
outside professional sub-consultants, and the City reserves the right to request that acceptable 
replacement personnel be assigned to the project. 
 
Article 9.  Opinions of Probable Cost   
All opinions of probable construction cost to be provided by Consultant shall represent the best 
judgment of Consultant based upon the information currently available and upon Consultant’s 
background and experience with respect to projects of this nature.  It is recognized, however, that 
neither Consultant nor the City has control over the cost of labor, materials or equipment, over 
contractors’ method of determining costs for services, or over competitive bidding, market or 
negotiating conditions.  Accordingly, the City cannot and does not warrant or represent that the 
proposals or construction bids received will not vary from the cost estimates provided pursuant 
to this Agreement. 
 
Article 10. Reuse of Instruments of Service  
All documents, including but not limited to, drawings, specifications and computer software 
prepared by Consultant pursuant to this Agreement are instruments of service in respect to this 
project.  They are not intended or represented to be suitable for reuse by the City or others on 
modifications or extensions of this project or on any other project.  The City may elect to reuse 
such documents; however any reuse or modification without prior written authorization of 
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Consultant will be at the City’s sole risk and without liability or legal exposure to Consultant.  
The City shall indemnify, defend, and hold harmless the Consultant against all judgments, losses, 
claims, damages, injuries and expenses arising out of or resulting from such unauthorized reuse 
or modification. 
 
Article 11. Ownership of Documents and Intellectual Property  
All documents, drawings and specifications, including digital format files, prepared by 
Consultant and furnished to the City as part of the Services shall become the property of the City.  
Consultant shall retain its ownership rights in its design, drawing details, specifications, 
databases, computer software and other proprietary property.  Intellectual property developed, 
utilized or modified in the performance of the Services shall remain the property of Consultant. 
 
Article 12. Independent Contractor Status  
During the entire term of this Agreement, Consultant shall be an independent contractor, and in 
no event shall any of its personnel, agents or sub-contractors be construed to be, or represent 
themselves to be, employees of the City.  Consultant shall be solely responsible for the payment 
and reporting of all employee and employer taxes, including social security, unemployment, and 
any other federal, state, or local taxes required to be withheld from employees or payable on 
behalf of employees. 
 
Article 13. Indemnification  
Consultant shall defend, indemnify, and hold harmless the City of Bloomington, the Parks and 
Recreation Department, and the officers, agents and employees of the City and the Department 
from any and all claims, demands, damages, costs, expenses or other liability arising out of the 
Agreement or occasioned by the reckless or negligent performance of any provision thereof, 
including, but not limited to, any reckless or negligent act or failure to act or any  misconduct on 
the part of the Consultant or its agents or employees, or any independent contractors directly 
responsible to it (collectively “Claims”). 
 
Article 14. Insurance   
During the performance of any and all Services under this Agreement, Consultant shall maintain 
the following insurance in full force and effect: 
 
a.  General Liability Insurance, with a minimum combined single limit of $1,000,000 for each 
occurrence and $2,000,000 in the aggregate. 
 
b.  Automobile Liability Insurance, with a minimum combined single limit of $1,000,000 for 
each person and $1,000,000 for each accident. 
 
c.  Professional Liability Insurance (“Errors and Omissions Insurance”) with a minimum limit 
of $1,000,000 annual aggregate. 
 
d.  Workers’ Compensation Insurance in accordance with the statutory requirements of Title 
22 of the Indiana Code. 
 
All insurance policies shall be issued by an insurance company authorized to issue such insurance 
in the State of Indiana.  The City of Bloomington, the Department, and the officers, employees 
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and agents of each shall be named as insureds under the General Liability, Automobile, and 
Worker’s Compensation policies, and such policies shall stipulate that the insurance will operate 
as primary insurance and that no other insurance of the City’s will be called upon to contribute to 
a loss hereunder. 
 
Consultant shall provide evidence of each insurance policy to the City prior to the commencement 
of work under this Agreement.  Approval of the insurance by the City shall not relieve or decrease 
the extent to which Consultant may be held responsible for payment of damages resulting from 
Consultant’s provision of the Services or its operations under this Agreement.  If Consultant fails 
or refuses to procure or maintain the insurance required by these provisions, or fails or refuses to 
furnish the City’s required proof that the insurance has been procured and is in force and paid for, 
the City shall have the right at its election to terminate the Agreement. 
 
Article 15. Conflict of Interest   
Consultant declares that it has no present interest, nor shall it acquire any interest, direct or indirect, 
which would conflict with the performance of Services under this Agreement.  Consultant agrees 
that no person having any such interest shall be employed in the performance of this Agreement. 
 
Article 16. Waiver   
No failure of either party to enforce a term of this Agreement against the other shall be construed 
as a waiver of that term, nor shall it in any way affect the party’s right to enforce that term.  No 
waiver by any party of any term of this Agreement shall be considered to be a waiver of any other 
term or breach thereof. 
 
Article 17. Severability  

The invalidity, illegality or unenforceability of any provision of this Agreement or the occurrence 
of any event rendering any portion or provision of this Agreement void shall in no way affect the 
validity or enforceability of any other portion or provision of this Agreement.  Any void provision 
shall be deemed severed from this Agreement, and the balance of the Agreement shall be construed 
and enforced as if it did not contain the particular provision to be held void.  The parties further 
agree to amend this Agreement to replace any stricken provision with a valid provision that comes 
as close as possible to the intent of the stricken provision.  The provisions of this Article shall not 
prevent this entire Agreement from being void should a provision which is of the essence of this 
Agreement be determined void. 
 
Article 18. Assignment   
Neither the City nor the Consultant shall assign any rights or duties under this Agreement without 
the prior written consent of the other party.  Unless otherwise stated in the written consent to an 
assignment, no assignment will release or discharge the assignor from any obligation under this 
Agreement.  
 
Article 19. Third Party Rights   
Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than 
the City and Consultant. 
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Article 20. Governing Law and Venue   
This Agreement shall be governed by the laws of the State of Indiana.  Venue of any disputes 
arising under this Agreement shall be in the Monroe Circuit Court, Monroe County, Indiana. 
 
Article 21. Non-Discrimination   
Consultant shall comply with City of Bloomington Ordinance 2.21.020 and all other federal, state 
and local laws and regulations governing non-discrimination in all regards, including, but not 
limited to, employment. 
 
Article 22. Compliance with Laws  

In performing the Services under this Agreement, Consultant shall comply with any and all 
applicable federal, state and local statutes, ordinances, plans and regulations, including any and all 
regulations for protection of the environment.   Where such statutes, ordinances, plans or 
regulations of any public authority having any jurisdiction over the project are in conflict, 
Consultant shall proceed using its best judgment only after attempting to resolve any such conflict 
between such governmental agencies, and shall notify the City in a timely manner of the conflict, 
attempts of resolution, and planned course of action. 
 
Article 23. E-Verify 

Consultant is required to enroll in and verify the work eligibility status of all newly-hired 
employees through the E-Verify program. (This is not required if the E-Verify program no longer 
exists). Consultant shall sign an affidavit, attached as Exhibit C, affirming that Consultant does 
not knowingly employ an unauthorized alien. “Unauthorized alien” is defined at 8 U.S. Code 
1324a(h)(3) as a person who is not a U.S. citizen or U.S. national and is not lawfully admitted for 
permanent residence or authorized to work in the U.S. under 8 U.S. Code chapter 12 or by the U.S. 
Attorney General. 
 
Consultant and any subcontractors may not knowingly employ or contract with an unauthorized 
alien, or retain an employee or contract with a person that the Consultant or subcontractor 
subsequently learns is an unauthorized alien. If the City obtains information that the Consultant or 
subcontractor employs or retains an employee who is an unauthorized alien, the City shall notify 
the Consultant or subcontractor of the contract violation and require that the violation be remedied 
within 30 days of the date of notice. If the Consultant or subcontractor verified the work eligibility 
status of the employee in question through the E-Verify program, there is a rebuttable presumption 
that the Consultant or subcontractor did not knowingly employ an unauthorized alien. If the 
Consultant or subcontractor fails to remedy the violation within the 30 day period, the City shall 
terminate the contract, unless the City Commission or department that entered into the contract 
determines that terminating the contract would be detrimental to the public interest or public 
property, in which case the City may allow the contract to remain in effect until the City procures 
a new Consultant. If the City terminates the contract, the Consultant or subcontractor is liable to 
the City for actual damages. 
 
Consultant shall require any subcontractors performing work under this contract to certify to the 
Consultant that, at the time of certification, the subcontractor does not knowingly employ or 
contract with an unauthorized alien and the subcontractor has enrolled in and is participating in 
the E-Verify program. Consultant shall maintain on file all subcontractors’ certifications 
throughout the term of the contract with the City.  
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Article 24. Notices 

Any notice required by this Agreement shall be made in writing to the individuals/addresses 
specified below: 
 
City:       Consultant: 
 

City of Bloomington  CERx Solutions LLC 

Attn:  Dave Williams  Attn:  Michael P. Kuk 
401 N. Morton, Suite 250  PO Box 60538 
Bloomington, Indiana  47402  Montgomery, Ill  60538 

 
Nothing contained in this Article shall be construed to restrict the transmission of routine 
communications between representatives of the City and Consultant. 
 
Article 25. Intent to be Bound 

The City and Consultant each binds itself and its successors, executors, administrators, permitted 
assigns, legal representatives and, in the case of a partnership, its partners to the other party to this 
Agreement, and to the successors, executors, administrators, permitted assigns, legal 
representatives and partners of such other party in respect to all provisions of this Agreement. 
 
Article 26. Integration and Modification 

This Agreement, including all Exhibits incorporated by reference, represents the entire and 
integrated agreement between the City and the Consultant.  It supersedes all prior and 
contemporaneous communications, representations and agreements, whether oral or written, 
relating to the subject matter of this Agreement. This Agreement may be modified only by a written 
amendment signed by both parties hereto.   
 
Article 27. Non-Collusion 

Consultant is required to certify that it has not, nor has any other member, representative, or agent 
of Consultant, entered into any combination, collusion, or agreement with any person relative to 
the price to be offered by any person nor prevented any person from making an offer nor induced 
anyone to refrain from making an offer and that this offer is made without reference to any other 
offer. Consultant shall sign an affidavit, attached hereto as Exhibit D, affirming that Consultant 
has not engaged in any collusive conduct.  Exhibit D is attached hereto and incorporated by 
reference as though fully set forth.  
 

 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed the day 
and year first written above. 
 
CITY OF BLOOMINGTON        CERx Solutions 

    
   
_________________________   _________________________ 
Philippa M. Guthrie, Corporation Counsel  Michael Kuk, President   
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CITY OF BLOOMINGTON PARKS AND RECREATION 

 
 
______________________________________________         
Paula McDevitt, Director 
 
                   
______________________________________________  
Leslie J. Coyne, President, Board of Park Commissioners 
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AFFIRMATIVE ACTION PLAN APPROVAL 
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EXHIBIT A 
 

“Scope of Work” 

The Services shall include the following:  
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EXHIBIT B 
 

“Project Schedule” 

 

 

Notice to Proceed December 13, 2017 
 

75% Construction Documents Review January 5, 2018 
 

Review of Contractor Submittals  May 1, 2018 – December 31, 2018 
 

Functional Testing    December 1, 2019 
 
Final Commissioning Report   May 31, 2020 
 
Warranty Review    March 31, 2021  
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EXHIBIT C 

E-VERIFY AFFIDAVIT 
 

STATE OF INDIANA                       ) 
     )SS: 
COUNTY OF _____________ ) 

 
AFFIDAVIT 

 
 The undersigned, being duly sworn, hereby affirms and says that: 
 

1. The undersigned is the ___________________of ______________________________. 

(job title)                                     (company name) 

2. The company named herein that employs the undersigned: 
i. has contracted with or seeking to contract with the City of Bloomington to 

provide services; OR 
ii. is a subcontractor on a contract to provide services to the City of 

Bloomington.  
3. The undersigned hereby states that, to the best of his/her knowledge and belief, the 

company named herein does not knowingly employ an “unauthorized alien,” as defined at 
8 United States Code 1324a(h)(3). 

4. The undersigned herby states that, to the best of his/her belief, the company named herein 
is enrolled in and participates in the E-verify program. 

__________________________________________ 
Signature 
__________________________________________ 
Printed Name 
 
STATE OF INDIANA  ) 
     )SS: 
COUNTY OF _____________ ) 
 
Before me, a Notary Public in and for said County and State, personally appeared 
___________________ and acknowledged the execution of the foregoing this _____ day of 
_____________________, 20____. 
      
   
_______________________________________    My Commission Expires:  _______________ 
Notary Public’s Signature 
 
 
_______________________________________    County of Residence: ___________________ 
Printed Name of Notary Public 
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EXHIBIT D 
 

STATE OF _____________  ) 
     )  SS: 
COUNTY OF _____________ ) 
 

NON-COLLUSION AFFIDAVIT 
 
 The undersigned offeror or agent, being duly sworn on oath, says that he has not, nor has 
any other member, representative, or agent of the firm, company, corporation or partnership 
represented by him, entered into any combination, collusion or agreement with any person relative 
to the price to be offered by any person nor to prevent any person from making an offer nor to 
induce anyone to refrain from making an offer and that this offer is made without reference to any 
other offer. 
 

OATH AND AFFIRMATION 
 I affirm under the penalties of perjury that the foregoing facts and information are true and 
correct to the best of my knowledge and belief. 
 Dated this ________ day of _______________, 2016. 
 
     CERx Solutions LLC 
    

By: ______________________________________ 
 

     ______________________________________ 
      
 
STATE OF _____________  ) 
     )  SS: 
COUNTY OF _____________ ) 
 
Before me, a Notary Public in and for said County and State, personally appeared 
___________________ and acknowledged the execution of the foregoing this _____ day of 
_____________________, 20____. 

    
   
_______________________________________    My Commission Expires:  _______________ 
Notary Public’s Signature 
 
 
_______________________________________    County of Residence: ___________________ 
Printed Name of Notary Public 
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City of Bloomington 

Redevelopment Commission 
AMENDED Project Review & Approval Form 

 
Please Note: 

• Approval of the project by the Redevelopment Commission through this Project Review 
& Approval Form does not represent an authorization to begin work or expend funds. 

• Authorization of work and the commitment of funds shall be done when the 
Redevelopment Commission reviews and approves: (1) a Purchase Order or Contract 
prepared after complying with the appropriate procurement process for the type of item, 
service or construction being sought and (2) the estimated costs associated with the 
Purchase Order or Contract. 

• No payment of funds shall be made without a duly authorized and approved Purchase 
Order or Contract. All claims for payment against a duly authorized Purchase Order or 
Contract shall be submitted to the Redevelopment Commission for their review and 
approval along with any required departmental inspections, reviews and approvals prior 
to the payment of any funds. 

 
To Be Completed by Requesting Party: 
Project Name: Switchyard Park Project 
 
Project Manager: Dave Williams, Parks 
 
Project Description:  
 
Park design, proposed land acquisition, and construction per 2012 “Switchyard Park Master 
Plan” (http://tinyurl.com/switchyard). 
 
Project Timeline: Start Date: July 2015 

End Date: May 2020 
    
Financial Information: 

Estimated full cost of project: $33,297,354 $33,341,854 

Sources of funds: 2015 TIF Bond  

 
Project Phases: This breakdown should mirror the contract(s) expected to be issued for this 
project. Each phase should include a description of the work to be performed, the cost, and the 
timeline for the contract. 
 
Phase/Work to Be Performed  Cost  Timeline 
1 Design Contract  $3,011,354 June 2015 – May 2020 
2 Construction   $28,786,000 August May 2018 – May 2020 
3 Property Acquisition  $1,500,000 June 2015 – February 2017 
4 Design Addendum #1  $601,354 June 2015 – May 2020 
5 Design Addendum #2  $24,400 June 2015 – May 2020 
6 LEED Consultant   $20,500 December 2017 - April 30, 2021 
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TIF District: Consolidated TIF (Thomson-Walnut TIF) 
 
Resolution History: 15-30 Initial Approval of Project 
   15-41 Approval of Design Contract 
   15-46 Appraisals of 1724 S. Walnut Street 
   15-47 Offer to Purchase 1724 S. Walnut Street 
   15-57 Offer to Purchase 1724 S. Walnut Street 
   15-77 Amendment of Offer to Purchase 1724 S. Walnut Street (15-57) 
   15-79 Acceptance of Environmental Conditions at 1724 S. Walnut Street 
   16-23 Payment of Property Taxes on 1724 S. Walnut Street 
   16-54 Environmental Assessments of South Walnut Properties 
   16-60 Appraisals of South Walnut Properties 
   16-85 Offers to Purchase South Walnut Properties 
   17-05 Offer to Purchase 1730 S. Walnut Street 
   17-06 Amendment of Design Contract 

17-08 To Ratify Offer to Purchase 1730 S. Walnut Street and Fund Phase 
II Environmental Assessment 

   17-11 Amendment to Lease with Tenant at 1730 S. Walnut Street 
17-20 Supplemental Phase II Environmental Assessment for 1730 S. 
Walnut Street 

   17-24 Amendment to Offer to Purchase 1730 S. Walnut Street (17-08) 
   17-26 Acceptance of Environmental Conditions at 1730 S. Walnut Street 
   17-101 Amendment of Design Contract (#2) 
   17-102  LEED Commissioning Consultant 
 
 

To Be Completed by Redevelopment Commission Staff: 
 
Approved on __________________________ 
 
By Resolution ____________ by a vote of ________________ 
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17-103 

RESOLUTION 

OF THE 

REDEVELOPMENT COMMISSION 

OF THE 

CITY OF BLOOMINGTON INDIANA 

 

APPROVAL OF CHANGE ORDERS TO PROJECT AGREEMENT WITH MORTON 

STREET PROPERTIES 

 

WHEREAS, the Redevelopment Commission of the City of Bloomington (“RDC”) 
owns property which is northeast of the Showers Building and currently used as a parking lot, 
which is sometimes called the Red Lot or the North Showers Lot; and  

 
WHEREAS, on August 15, 2015, the RDC approved Resolution 15-60, which approved 

a Project Review and Approval Form (“Form”) regarding the first phase of infrastructure 
improvements in the CTP (the “Project”); and 

 
WHEREAS, Indiana Code § 36-7-14-22 sets forth the process for the RDC to publicly 

offer property, such as the Red Lot, for sale and the RDC followed the process set forth in 
Indiana Code § 36-7-14-22 and offered the Red Lot for sale; and 

 
WHEREAS, on   2017, the RDC approved Resolution 17-92 approving a Project 

Agreement with Morton Street Properties, LLC to acquire a portion of the Red Lot, and pursuant 
to which Morton Street Properties, LLC and the RDC essentially “swapped” properties within 
The Trades District; and 
 

WHEREAS, the Project Agreement requires the City to reconfigure the Red Lot 
(“Reconfiguration”); and 
 

WHEREAS, on  2017, the RD approved Resolution 17-89, which approved the 
agreement negotiated by Staff with Milestone Contractors, L.P. (“Milestone”) for 
reconfiguration of the Red Lot, which agreement is attached as Exhibit A to this Resolution 
(“Agreement”); and 
 

WHEREAS, pursuant to the terms of the Agreement, Milestone agreed to construct the 
Reconfiguration for an amount not to exceed Four Hundred Twenty Six Thousand Dollars 
($426,000), with substantial completion of the Reconfiguration by December 15, 2017; and 

 
WHEREAS, Resolution 17-92 further authorized Staff to issue a Notice to Proceed to 

Milestone regarding the construction contract approved in Resolution 17-89, and Milestone’s 
work on the Reconfiguration is in process; and  
 

WHEREAS, during the course of constructing the Reconfiguration, a need has arisen for 
additional work not contemplated by the parties at the time the Agreement was negotiated; and  
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WHEREAS, City Staff and Milestone believe that three (3) change orders to the 
Agreement are necessary and appropriate (individually “Change Order 1,” “Change Order 2” and 
“Change Order 3,” collectively the “Change Orders”); and 
 
 WHEREAS, copies of proposed Change Order 1 (Thirty-Five Thousand Dollars 
($35,000)), Change Order 2 (Seven Thousand Three Hundred Fifty-One Dollars ($7,351)) and 
Change Order 3 (Two Thousand Nine Hundred Sixty-Eight Dollars ($2,968)) are attached to this 
Resolution as Exhibits B, C, and D, respectively; and 
 
 WHEREAS, the proposed Change Orders together would increase the cost of the 
construction of the Project by Forty-Five Thousand Three Hundred and Nineteen Dollars 
($45,319.00); and 
 
 WHEREAS, the City has brought the RDC an Amended Form which updates the 
expected cost of the Project, and which is attached to this Resolution as Exhibit E. 
 

WHEREAS, there are sufficient Bond Funds to pay for the Reconfiguration pursuant to 
the terms of the Agreement; and 
 
 
   NOW, THEREFORE, BE IT RESOLVED BY THE BLOOMINGTON 
REDEVELOPMENT COMMISSION THAT: 
 

1. The RDC reaffirms its approval of the Project, as set forth in more detail on the 
Amended Form. 
 

2. The RDC amends the funding approval it made in Resolution 17-89.  The funding 
approval made in Resolution 17-89 for an amount not to exceed Four Hundred 
Twenty Six Thousand Dollars ($426,000) to pay for the Reconfiguration shall be 
replaced by an approval for an amount not to exceed Four Hundred Seventy-One 
Thousand Three Hundred Nineteen Dollars ($471,319) to pay for the 
Reconfiguration.  The expiration date of that funding shall remain July 31, 2018, and 
Resolution 17-89 shall remain otherwise unchanged. 

 
3. The amendment contained the paragraph above is contingent upon the Board of 

Public Works approving the Change Orders.  Staff is asked to ensure that a fully 
executed copy of each Change Order is kept with the RDC’s files. 

 

 
BLOOMINGTON REDEVELOPMENT COMMISSION 
 
 
______________________________________________ 
Donald Griffin, President 
 
ATTEST: 
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______________________________________________ 
Sue Sgambelluri, Secretary 
 
______________________________________________ 
Date 
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AGREEMENT 

BETWEEN 

CITY OF BLOOMINGTON 

AND 

MILESTONE CONTRACTORS, L.P. 

 

FOR 

 

PARKING LOT IMPROVEMENTS 

 

 THIS AGREEMENT, executed by and between the City of Bloomington Redevelopment Commission (hereinafter 

CITY), and Milestone Contractors, L.P., (hereinafter CONTRACTOR); 

 

 WITNESSETH THAT: 

 

 WHEREAS, CITY desires to retain CONTRACTOR’S services to construct parking lot improvements (more particularly 

described in Attachment A, “Scope of Work”; and 

 

 WHEREAS, CONTRACTOR is capable of performing work as per his/her Bid on the Bid Summary sheet; and 

 

 WHEREAS, in accordance with Indiana Code 5-16-13 et seq., incorporated herein by reference, Contractor is a Tier 1 

or General Contractor for this project; and 

 

 WHEREAS, CONTRACTOR was determined to be the lowest responsible and responsive Bidder for said project. 

 

 NOW, THEREFORE, in consideration of the mutual promises hereinafter enumerated, the parties agree as follows: 

 

ARTICLE 1. TERM 
 

UU1.01 UU This Agreement shall be in effect upon execution of this Agreement by all parties.  In accordance with Indiana Code 

5-16-13 et seq., incorporated herein by reference, Contractor is a Tier 1 contractor or general contractor for this project. 
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ARTICLE 2. SERVICES 
 

UU2.01 UU CONTRACTOR shall complete all work required under this Agreement by April 15, 2017, unless the parties mutually 

agree to a later completion date.  CONTRACTOR shall substantially complete all work by December 15, 2017, unless the 

parties mutually agree to a later completion date.  Substantial Completion shall mean completion of all work except the 

landscaping. 

 

UU2.02 UU It is hereby understood by both parties that time is of the essence in this Agreement.  Failure of CONTRACTOR to 

complete all work as herein provided will result in monetary damages to CITY.  It is hereby agreed that CITY will be damaged 

for every day the work has not been performed in the manner herein provided and that the measure of those damages shall 

be $100 per day.  CONTRACTOR agrees to pay CITY said damages or, in the alternative, CITY, at its sole discretion, may 

withhold monies otherwise due CONTRACTOR.  It is expressly understood by the parties hereto that these damages relate to 

the time of performance and do not limit CITY’s other remedies under this Agreement, or as provided by applicable law, for 

other damages. 

 

UU2.03 UU CONTRACTOR agrees that no charges or claims for damages shall be made by him for any delays or hindrances, from 

any cause whatsoever during the progress of any portion of the services specified in the Agreement.  Such delays or 

hindrances, if any, may be compensated for by an extension of time for a reasonable period as may be mutually agreed upon 

between the parties, it being understood, however, that permitting CONTRACTOR to proceed to complete any service, or any 

part of the services / project, after the date to which the time of completion may have been extended, shall in no way operate 

as a waiver on the part of CITY of any of its rights herein. 

 

ARTICLE 3. COMPENSATION 
 

UU3.01 UU The CITY shall pay CONTRACTOR an amount not to exceed Four Hundred Twenty Six Thousand Dollars ($426,000) 

for the completion of all services specified in this Agreement, including any and all fees and expenses (including costs of any 

authorized subcontractors).  CONTRACTOR shall submit an invoice to the CITY’s Construction Manager, Weddle Bros. Building 

Group, LLC (“CONSULTANT”).  The CITY shall make payment within forty-five days of CONSULTANT’s approval of the Invoice.  

In addition to the provisions in Article 4, the CITY may withhold payment, in whole or in part, to the extent necessary to 

protect itself from a loss of any of the following: 

Defective work. 

Evidence indicating the probable filing of claims by other parties against CONTRACTOR which may adversely affect 

CITY. 

Failure of CONTRACTOR to make payments due to subcontractors, material suppliers or employees.  

Damage to CITY or a third party.  

 

UU3.02 UU The submission of any request for payment shall be deemed a waiver and release by CONTRACTOR of all liens and 

claims with respect to the work and period to which such payment request pertains except as specifically reserved and noted 

on such request. 

 

UU3.03 U3 CONTRACTOR shall maintain proper account records for the scope of all services of this Agreement and provide an 

accounting for all charges and expenditures as may be necessary for audit purposes.  All such records shall be subject to 

inspection and examination by CITY’s representatives at reasonable business hours. 

 

UU3.04 For projects utilizing federal funding the CONTRACTOR shall submit time sheets (WH-347) for his own and all 

subcontracted employees, to City Engineer or his representative for approval and review, including review for compliance 

with Davis Bacon requirements, if federal funds are used. 
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3.05 Project Manager CONSULTANT shall act as the CITY’s representative under this Agreement. 

ARTICLE 4. RETAINAGE 
 

For contracts in excess of $100,000, the CITY requires that retainage be held set out below. 

 

4.01 Escrow Agent The retainage amount withheld shall be placed in an escrow account.  First Financial Bank, 

Bloomington, Indiana, shall serve as the escrow agent. 

 

4.02 Retainage Amount The escrow agent, CITY, and CONTRACTOR shall enter into a written escrow agreement. Under 

that agreement, the CITY shall withhold five percent (5%) of the dollar value of all work satisfactorily completed until the 

Contract work is substantially complete. The escrow agent shall invest all escrowed principal in obligations selected by the 

escrow agent. The escrow agent shall be compensated for the agent’s services by a reasonable fee, agreed upon by the 

parties, that is comparable with fees charged for the handling of escrow accounts of similar size and duration. The fee shall 

be paid from the escrow income. The escrow agent’s fee may be determined by specifying an amount of interest the 

escrow agent will pay on the escrowed amount, with any additional earned interest serving as the escrow agent’s fee. The 

escrow agreement may include other terms and conditions as deemed necessary by the parties. 

 

4.03 Payment of Escrow Amount The escrow agent shall hold the escrowed principal and income until receipt of the 

notice from the CITY and CONTRACTOR that the Contract work has been substantially completed to the reasonable 

satisfaction of the CITY, at which time the CITY shall pay to the CONTRACTOR the balance to be paid under this Contract and 

execute such documents as are necessary to authorize the escrow agent to pay to the CONTRACTOR the funds in the 

escrow account, including both specifying the part of the escrowed principal to be released from the escrow and the person 

to whom that portion is to be released. After receipt of the notice, the escrow agent shall remit the designated part of the 

escrowed principal and the escrowed income, minus the escrow agent’s fees, to the person specified in the notice. 

However, nothing in this section shall prohibit the CITY from requiring the escrow agent to withhold amounts necessary to 

complete minor items of the Contract, following substantial completion of the Contract in accordance with the provisions of 

paragraph 4.04. 

 

4.04 Withholding Funds for Completion of Contract If, upon substantial completion of the Contract, there still remains 

minor Contract work that needs to be completed, or minor Contract work that needs to be performed to the satisfaction of 

the CITY, the CITY may direct the escrow agent to retain in the escrow account, and withhold from payment to the 

CONTRACTOR, an amount equal to two hundred percent (200%) of the value of said work. The value of said work shall be 

determined by the CONSULTANT. The escrow agent shall release the funds withheld under this section after receipt of 

notice from the City that all work on the Contract has been satisfactorily completed. In the event that said work is not 

completed by the CONTRACTOR, but by CITY or another party under contract with the CITY, said funds shall be released to 

the CITY. 
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ARTICLE 5. GENERAL PROVISIONS 
 

UU5.01 UU CONTRACTOR agrees to indemnify and hold harmless CITY and its officers, agents, officials and employees for any 

and all claims, actions, causes of action, judgments and liens arising out of any negligent act or omission by CONTRACTOR or 

any of its officers, agents, officials, employees, or subcontractors or any defect in materials or workmanship of any supply, 

materials, mechanism or other product or service which it or any of its officers, agents, officials, employees, or subcontractors 

has supplied to CITY or has used in connection with this Agreement and regardless of whether or not it is caused in part by a 

party indemnified herein under.  Such indemnity shall include attorney’s fees and all costs and other expenses arising there 

from or incurred in connection therewith and shall not be limited by reason of the enumeration of any insurance coverage 

required herein. 

CONTRACTOR shall indemnify and hold harmless CITY and its officers, agents, officials and employees for any and all damages, 

actions, costs, (including, but not limited to, attorney’s fees, court costs and costs of investigation) judgments and claims by 

anyone for damage to property, injury or death to persons resulting from the collapse or failure of any trenches, ditches or 

other excavations constructed under or associated with this contract. 

 

UU5.02 U  Abandonment, Default and Termination 

 

5.02.01 CITY shall have the right to abandon the work contracted for in this Agreement without penalty.  If CITY abandons 

the work described herein, CONTRACTOR shall deliver to CITY all surveys, notes, drawings, specifications and estimates 

completed or partially completed and these shall become the property of CITY.  The earned value of the work performed 

shall be based upon an estimate of the proportion between the work performed by CONTRACTOR under this Agreement and 

the work which CONTRACTOR was obligated to perform under this Agreement.  This proportion shall be mutually agreed 

upon by CITY and CONTRACTOR.  The payment made to CONTRACTOR shall be paid as a final payment in full settlement of 

his services hereunder. 

 

5.02.02 If CONTRACTOR defaults or fails to fulfill in a timely and proper manner the obligations pursuant to this Agreement, 

CITY may, after seven (7) days’ written notice has been delivered to CONTRACTOR, and without prejudice to any other remedy 

it may have, make good such deficiencies and may deduct the cost thereof from the payment then or thereafter due to 

CONTRACTOR.  In the alternative, CITY, at its option, may terminate this Agreement and take possession of the site and of all 

materials, equipment, tools and construction equipment and machinery thereon owned by CONTRACTOR, and may finish the 

project by whatever method it may deem expedient, and if the such action exceeds the unpaid balance of the sum amount, 

CONTRACTOR or his surety, shall pay the difference to CITY. 

 

5.02.03 Default:UU  If CONTRACTOR breaches this Agreement or fails to perform the work in an acceptable manner, he shall be 

considered in default.  Any one or more of the following will be considered a default: 

 

Failure to begin the work under this Agreement within the time specified. 

Failure to perform the work with sufficient supervision, workmen, equipment and materials to insure prompt 

completion of said work within the time limits allowed. 

Unsuitable performance of the work as determined by the PROJECT MANAGER or her representative. 

Neglecting or refusing to remove defective materials or failure to perform anew such work as shall have been 

rejected. 

Discontinuing the prosecution of the work or any part of it. 

Inability to finance the work adequately. 

If, for any other reason, CONTRACTOR breaches this Agreement or fails to carry on the work in an acceptable manner. 
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5.02.04 CITY shall send CONTRACTOR a written notice of default.  If CONTRACTOR, or his Surety, within a period of ten (10) 

days after such notice, fails to remedy the default, then CITY shall have full power and authority, without violation of the 

Contract, to take the prosecution of the work out of the hands of said CONTRACTOR, to appropriate or use any or all materials 

and equipment on the ground as may be suitable and acceptable, and may, at its option, turn the work over to the Surety, or 

enter into an agreement with another Contractor for the completion of the Agreement according to the terms and provisions 

thereof, or CITY may use such other methods as, in its opinion, shall be required for the completion of said Contract in an 

acceptable manner. 

 

5.02.05 All costs of completing the work under the Contract shall be deducted from the monies due or which may become 

due to said CONTRACTOR.  In case the expenses so incurred by CITY shall be less than the sum which would have been payable 

under the Contract if it had been completed by said CONTRACTOR, CONTRACTOR shall be entitled to receive the difference.  

However, in case such expense shall exceed the sum which would have been payable under the Contract, CONTRACTOR and 

his Surety will be liable and shall pay to CITY the amount of said excess.  By taking over the prosecution of the work, CITY does 

not forfeit the right to recover damages from CONTRACTOR or his Surety for his failure to complete the work in the time 

specified. 

 

5.02.06 Notwithstanding any other provision of this Agreement, if funds for the continued fulfillment of the Agreement by 

CITY are at any time not forthcoming or are insufficient, through failure of any entity to appropriate the funds or otherwise, 

then CITY shall have the right to terminate this Agreement without penalty by giving prior written notice documenting the 

lack of funding in which instance, unless otherwise agreed to by the parties, this Agreement shall terminate and become null 

and void.  

 

5.02.07 CITY agrees that it will make its best effort to obtain sufficient funds, including but not limited to, including in its 

budget for each fiscal period during the term hereof a request for sufficient funds to meet its obligations hereunder in full. 

 

UU5.03 UU Successors and Assigns 

 

5.03.01 Both parties agree that for the purpose of this Agreement, CONTRACTOR shall be an Independent Contractor and 

not an employee of CITY. 

 

5.03.02 No portion of this Agreement shall be sublet, assigned, transferred or otherwise disposed of by CONTRACTOR except 

with the written consent of CITY being first obtained.  Consent to sublet, assign, transfer, or otherwise dispose of any portion 

of this Agreement shall not be construed to relieve CONTRACTOR of any responsibility of the fulfillment of this Agreement. 

 

UU5.04 UU Extent of Agreement:  Integration 

 

5.04.01 This Agreement consists of the following parts, each of which is as fully a part of this Agreement as if set out herein: 

 

1. This Agreement and its Attachments. 

2. All Written Amendments and other documents amending, modifying, or supplementing the Contract 

Documents which may be delivered or issued after the Effective Date of the Agreement and are not 

attached hereto. 

3. All Addenda to the Bid Documents. 

4. The Invitation to Bidders. 

5. The Instructions to Bidders. 

6. The Special Conditions. 

7. All plans as provided for the work that is to be completed. 
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8. The Supplementary Conditions. 

9. The General Conditions. 

10. The Specifications. 

11. CONTRACTOR’S submittals. 

12. The Performance and Payment Bonds. 

13. The Escrow Agreement. 

14. Request for Taxpayer Identification number and certification: Substitute W-9. 

 

5.04.02 In resolving conflicts, errors, discrepancies and disputes concerning the Scope of Work to be performed by 

CONTRACTOR, and other rights and obligations of CITY and CONTRACTOR, the document expressing the greater quantity, 

quality or other scope of work in question, or imposing the greater obligation upon CONTRACTOR and affording the greater 

right or remedy to CITY shall govern; otherwise the documents shall be given precedence in the order as enumerated above. 

 

U555.05 UU Insurance 

 

5.05.01 CONTRACTOR shall, as a prerequisite to this Agreement, purchase and thereafter maintain such insurance as will 

protect him from the claims set forth below which may arise out of or result from CONTRACTOR’S operations under this 

Agreement, whether such operations be by CONTRACTOR or by any SUBCONTRACTORS or by anyone directly or indirectly 

employed by any of them, or by anyone for whose acts any of them may be liable: 

 

UUCoverage UULimits 

  

A. Worker’s Compensation & Disability Statutory Requirements 

  

B. Commercial General Liability (Occurrence Basis) 

Bodily Injury, personal injury, property damage, 

contractual liability, products-completed operations, 

General Aggregate Limit (other than Products/Completed 

Operations) 

$1,000,000 per occurrence 

and $2,000,000 in the 

aggregate 

  

C. Comprehensive Auto Liability (single limit, 

owned, hired and non-owned) 

$1,000,000 combined 

  

D. Professional Liability (Errors & Omissions) $1,000,000 aggregate 

  

E.  Umbrella Excess Liability (over auto and 

commercial general liability) 

$5,000,000 each 

occurrence and aggregate 

  

 The Deductible on the Umbrella Liability shall not 

be more than 

 

$10,000 
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5.05.02 CONTRACTOR’S comprehensive general liability insurance shall also provide coverage for the following: 

 

Premises and operations; 

Contractual liability insurance as applicable to any hold-harmless agreements; 

Completed operations and products; which also must be maintained for a minimum period of two (2) years after 

final payment and CONTRACTOR shall continue to provide evidence of such coverage to CITY on an annual basis 

during the aforementioned period;  

Broad form property damage - including completed operations; 

Fellow employee claims under Personal Injury; and 

Independent Contractors. 

 

5.05.03 With the prior written approval of the CITY’s Project Manager, CONTRACTOR may substitute different types or 

amounts of coverage for those specified as long as the total amount of required protection is not reduced. 

 

5.05.04 Certificates of Insurance showing such coverage then in force (but not less than the amount shown above) shall be 

on file with CITY prior to commencement of work.  These Certificates shall contain a provision that coverage afforded under 

the policies will not be canceled or non-renewed until at least sixty (60) days’ prior written notice has been received by 

CITY.  The CITY shall be named as an additional insured on the Commercial General Liability, Automobile Liability, and 

Umbrella Excess Liability policies.  The CONTRACTOR shall agree to a waiver of subrogation on its Worker’s Compensation 

policy. 

 

UU5.06 UU nUNecessary Documentation CONTRACTOR certifies that it will furnish CITY any and all documentation, certification, 

authorization, license, permit or registration required by the laws or rules and regulations of the City of Bloomington, the 

State of Indiana and the United States.  CONTRACTOR further certifies that it is now and will maintain in good standing with 

such governmental agencies and that it will keep its license, permit registration, authorization or certification in force during 

the term of this Agreement. 

 

UU5.07 UU Applicable Laws CONTRACTOR agrees to comply with all federal, state, and local laws, rules and regulations 

applicable to CONTRACTOR in performing work pursuant to this Agreement, including, but not limited to, discrimination in 

employment, prevailing wage laws, conflicts of interest, public notice, accounting records and requirements. This Agreement 

shall be governed by the laws of the United States, and the State of Indiana, and by all Municipal Ordinances and Codes of 

the City of Bloomington. Venue of any disputes arising under this Agreement shall be in the Monroe Circuit Court, Monroe 

County, Indiana. 

 

UU5.08 UU UUNon-Discrimination 

 

5.08.01 CONTRACTOR and subcontractors shall not discriminate against any employee or applicant for employment, to be 

employed in the performance of this Agreement, with respect to hire, tenure, terms, training, conditions or privileges of 

employment, because of race, sex, color, religion, national origin, ancestry, disability, sexual orientation, gender identity,  

veteran status or housing status.  Breach of this covenant may be regarded as a material breach of the Agreement. 

 

5.08.02 CONTRACTOR certifies for itself and all its subcontractors compliance with existing laws of the State of Indiana and 

the United States regarding: 
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Prohibition of discrimination in employment practices on the basis of race, sex, color, religion, national origin, 

ancestry, disability, sexual orientation, gender identity, veteran status, housing status, or any other legally protected 

classification; 

 

The utilization of Minority and Women Business Enterprises.  CONTRACTOR further certifies that it: 

 

a. Has formulated its own Affirmation Action plan for the recruitment, training and employment of 

minorities and women, including goals and timetable; which has been approved by the City’s Contract 

Compliance Officer. 

 

b. Encourages the use of small business, minority-owned business and women-owned business in its 

operations. 

 

5.08.03 FURTHER, PURSUANT TO INDIANA CODE § 5-16-6-1, CONTRACTOR AGREES: 

 

A) That in the hiring of employees for the performance of work under this Agreement or any sub agreement 

hereunder, no contractor, or subcontractor, nor any person acting on behalf of such CONTRACTOR or subcontractor, 

shall by reason of race, sex, color, religion, national origin, ancestry, or any other legally protected classification, 

discriminate against any citizen of the State of Indiana who is qualified and available to perform the work to which 

the employment relates. 

 

B) That no contractor, subcontractor, or any person on their behalf, shall, in any manner, discriminate against 

or intimidate any employee hired for performance of work under this Agreement on account of race, religion, color, 

sex, national origin, ancestry, or any other legally protected classification. 

 

C)  That there may be deducted from the amount payable to CONTRACTOR, by CITY, under this Agreement, 

penalty of Five Dollars ($5.00) for each person for each calendar day during which such person was discriminated 

against or intimidated in violation of the provisions of this Agreement.  Any such person discriminated against retains 

the right to file a discrimination complaint with the appropriate civil rights agency or court. 

 

D) That this Agreement may be canceled or terminated by CITY and all money due or to become hereunder 

may be forfeited, for a second or any subsequent violations of the terms or conditions under this section of the 

Agreement. 

 

UU5.09 UU Workmanship and Quality of Materials 

 

5.09.01 CONTRACTOR shall guarantee the Services as provided in the Contract Documents. 

 

5.09.02 UUOR EQUAL UU:  Wherever in any of the Agreement Documents an article, material or equipment is defined by 

describing a proprietary product, or by using the name of a manufacturer or vender, the term “Or Equal” or the term 

“The Equivalent” if not inserted, shall be implied, and it is done for the express purpose of establishing a basis of 

durability and efficiency and not for the purpose of limiting completion.  Whenever material or equipment is 

submitted for approval as being equal to that specified, the submittal shall include sufficient information and data 

to demonstrate that the material or equipment conforms to the Contract requirements.  The decision as to whether 

or not such material or equipment is equal to that specified shall be made by the PROJECT MANAGER.  The approval 
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by the PROJECT MANAGER of alternate material or equipment as being equivalent to that specified, shall not in any 

way relieve CONTRACTOR of responsibility for failure of the material or equipment due to faulty design, material, or 

workmanship, to perform the function required by the Contract Documents. Specifications as determined by other 

entities within the City of Bloomington such as City Utilities shall only be substituted or changed by their approval 

which shall be submitted in writing to the PROJECT MANAGER. 

 

5.09.03 CITY shall be the sole judge of the sufficiency of workmanship and quality of materials.  Disputes shall be 

resolved by the Director of Public Works and are not subject to arbitration. 

 

UU5.10 UU Safety.  CONTRACTOR shall be responsible for the safety of employees at all times and shall provide all equipment 

necessary to insure their safety.  CONTRACTOR shall ensure the enforcement of all applicable safety rules, regulations, 

ordinances and laws, whether federal, state or local. Contractor’s Superintendent of Safety shall make daily inspections upon 

the arrival and leaving of the site at the close of each workday. 

 

5.10.01 CONTRACTOR is required to comply with IOSHA regulations 29 C.F.R 1926, Subpart P, Excavations for all trenches of 

at least five (5) feet in depth.  All cost for trench safety systems shall be the responsibility of the CONTRACTOR and included 

in the cost of the principal work with which the safety systems are associated. CONTRACTOR shall sign an affidavit, attached 

as Attachment B, affirming that CONTRACTOR shall maintain compliance with IOSHA requirements for excavations of at least 

five (5) in depth.   

 

UU5.11 UU Amendments/Changes 

 

5.11.01 Except as provided in Paragraph 5.11.02, this Agreement may be amended only by written instrument signed by 

both CITY and CONTRACTOR. 

 

5.11.02 Without invalidating the Agreement and without notice to any surety, CITY may, at any time or from time to time, 

order, in writing, additions, deletions, or revisions in the work. Upon receipt of any such document, CONTRACTOR shall 

promptly proceed with the work involved, which will be performed under the applicable conditions of the Agreement 

Documents. 

 

5.11.03  If CONTRACTOR believes that any direction of CITY under paragraph 5.11.02, or any other event or condition, will 

result in an increase in the Contract time or price, he shall file written notice with CITY no later than twenty (20) calendar 

days after the occurrence of the event giving rise to the claim and stating the general nature of the claim with supporting 

data.  No claim for any adjustment of the Contract time or price will be valid if not submitted in accordance with this 

Paragraph. 

 

5.11.04 CONTRACTOR shall carry on the work and adhere to the progress schedule during all disputes or disagreements with 

CITY.  No work shall be delayed or postponed pending resolution of any dispute or disagreement except as CONTRACTOR and 

CITY may otherwise agree in writing. 
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5.12 Performance Bond and Payment Bond 

 

5.12.01 For contracts in excess of $100,000, CONTRACTOR shall provide CITY with a Performance Bond and a 

Payment Bond in the amount of one hundred percent (100%) of the contract amount. 

 

5.12.02 Failure by CONTRACTOR to perform the work in a timely or satisfactory fashion may result in forfeiture of 

CONTRACTOR’S Performance Bond. 

 

5.12.03 If the surety on any bond furnished by CONTRACTOR becomes a party to supervision, liquidation, or 

rehabilitation action pursuant Indiana Code 27-9 UUet seq UU. or its right to do business in the State of Indiana is 

terminated, CONTRACTOR shall, within thirty (30) calendar days thereafter, substitute another bond and surety, 

both of which must be acceptable to CITY. 

 

UU5.13 UU Payment of Subcontractors CONTRACTOR shall pay all subcontractors, laborers, material suppliers and those 

performing services to CONTRACTOR on the project under this Agreement. CITY may, as a condition precedent to any 

payment hereunder, require CONTRACTOR to submit satisfactory evidence of payments of any and all claims of 

subcontractors, laborers, material suppliers, and those furnishing services to CONTRACTOR.  Upon receipt of a lawful claim, 

CITY shall withhold money due to CONTRACTOR in a sufficient amount to pay the subcontractors, laborers, material suppliers, 

and those furnishing services to CONTRACTOR. 

UU5.14 UU Written Notice Written notice shall be considered as served when delivered in person or sent by mail to the 

individual, firm, or corporation, or to the last business address of such known to CONTRACTOR who serves the Notice.  Notice 

shall be sent as follows: 

 

 TO CITY:     TO CONTRACTOR: 

    

City of Bloomington  Milestone Contractors L.P. 

Attn:  Alex Crowley  Attn: Todd A. Fawver 

P.O. Box 100 Suite 150  4755 W. Arlington Road 

Bloomington, Indiana  47402  Bloomington, Indiana  47404 
 

UU5.15 UU Severability and Waiver In the event that any clause or provision of this Agreement is held to be invalid by any court 

of competent jurisdiction, the invalidity of such clause or provision shall not affect any other provision of this Agreement.  

Failure of either party to insist on strict compliance with any provision of this Agreement shall not constitute waiver of that 

party’s right to demand later compliance with the same or other provisions of this Agreement. 

 

UU5.16 UU Notice to Proceed CONTRACTOR shall not begin the work pursuant to the “Scope of Work” of this Agreement until 

it receives an official written Notice to Proceed from the City.  Contractor shall start active and continuous work on the 

Agreement within fifteen (15) calendar days after the date of the Notice to Proceed.  In no case shall work begin prior to the 

date of the Notice to Proceed.  If a delayed starting date is indicated in the proposal, the fifteen (15) calendar day limitation 

will be waived.  Work day charges will then begin on a date mutually agreed upon, but not later than the delayed starting 

date specified.  In the event that any Agreement is canceled after an award has been made but prior to the issuing of the 

Notice to Proceed, no reimbursement will be made for any expenses accrued relative to this contract during that period. 

 
UU 
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5.17 UU Steel or Foundry Products 

 

5.17.01 To comply with Indiana Code 5-16-8, affecting all contracts for the construction, reconstruction, alteration, repair, 

improvement or maintenance of  public works, the following provision shall be added:  If steel or foundry products are to be 

utilized or supplied in the performance of any contract or subcontract, only domestic steel or foundry products shall be used.  

Should CITY feel that the cost of domestic steel or foundry products is unreasonable; CITY will notify CONTRACTOR in writing 

of this fact. 

 

5.17.02 Domestic Steel products are defined as follows: 

 

“Products rolled, formed, shaped, drawn, extruded, forged, cast, fabricated or otherwise similarly 

processed, or processed by a combination of two (2) or more of such operations, from steel made in the 

United States by open hearth, basic oxygen, electric furnace, Bessemer or other steel making process.” 

 

5.17.03 Domestic Foundry products are defined as follows: 

 

 “Products cast from ferrous and nonferrous metals by foundries in the United States.” 

 

5.17.04 The United States is defined to include all territory subject to the jurisdiction of the United States. 

 

5.17.05 CITY may not authorize or make any payment to CONTRACTOR unless CITY is satisfied that CONTRACTOR  has fully 

complied with this provision. 

 

UU5.18 UU Verification of Employees’ Immigration Status 

 

Contractor is required to enroll in and verify the work eligibility status of all newly-hired employees through the E-Verify 

program.  (This is not required if the E-Verify program no longer exists).  Contractor shall sign an affidavit, attached as 

Attachment C, affirming that Contractor does not knowingly employ an unauthorized alien.  “Unauthorized alien” is defined 

at 8 U.S. Code 1324a(h)(3) as a person who is not a U.S. citizen or U.S. national and is not lawfully admitted for permanent 

residence or authorized to work in the U.S. under 8 U.S. Code Chapter 12 or by the U.S. Attorney General. 

 

Contractor and any of its subcontractors may not knowingly employ or contract with an unauthorized alien, or retain an 

employee or contract with a person that the Contractor or any of its subcontractors learns is an unauthorized alien.  If the 

City obtains information that the Contractor or any of its subcontractors employs or retains an employee who is an 

unauthorized alien, the City shall notify the Contractor or its subcontractors of the Agreement violation and require that the 

violation be remedied within thirty (30) calendar days of the date of notice.  If the Contractor or any of its subcontractors 

verify the work eligibility status of the employee in question through the E-Verify program, there is a rebuttable presumption 

that the Contractor or its subcontractor did not knowingly employ an unauthorized alien.  If the Contractor or its 

subcontractor fails to remedy the violation within the thirty (30) calendar day period, the City shall terminate the Agreement, 

unless the City determines that terminating the Agreement would be detrimental to the public interest or public property, in 

which case the City may allow the Agreement to remain in effect until the City procures a new contractor.  If the City 

terminates the Agreement, the Contractor or its subcontractor is liable to the City for actual damages. 

 

Contractor shall require any subcontractors performing work under this Agreement to certify to the Contractor that, at the 

time of certification, the subcontractor does not knowingly employ or contract with an unauthorized alien and the 
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subcontractor has enrolled in and is participating in the E-Verify program.  Contractor shall maintain on file all subcontractors’ 

certifications throughout the term of this Agreement with the City. 

 

UU5.19 UU Drug Testing Plan 

 

In accordance with Indiana Code 4-13-18 as amended, the CONTRACTOR was required to submit with his/her bid a written 

drug testing policy for a public works project that is estimated to cost $150,000 or more. Among other things, the law sets 

forth specific requirements that must be in the plan for a program to test the employees of the CONTRACTOR and 

Subcontractors for drugs. The successful CONTRACTOR must comply with all provisions of the statute. This contract is 

subject to cancellation if CONTRACTOR fails to implement its testing program during the term of this contract, fails to 

provide information regarding this testing at the request of CITY; or provides false information to CITY regarding 

CONTRACTOR’s employee drug testing program.  CONTRACTOR shall sign an affidavit, attached as Attachment D, affirming 

that CONTRACTOR has and shall implement CONTRACTOR’S employee drug testing program throughout the term of this 

project.   

 

IN WITNESS WHEREOF, the parties of this Agreement have hereunto set their hands. 

 

DATE:  _____________________________________ 

 

City of Bloomington  Milestone Contractors, L.P. 

Redevelopment Commission   

   

   
 

BY:        BY:  

 

 

Donald Griffin, President  Todd A. Fawver, Vice President 

   

   
Sue Sgambelluri, Secretary   
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ATTACHMENT A 
 

“SCOPE OF WORK” 

 

PARKING LOT IMPROVEMENTS 

 

This project shall include, but is not limited to the SCOPE OF WORK: 

 

This project shall include, but is not limited to site and electrical demolition, storm drainage, site lighting, concrete curbs 

and dumpster pads, new pavement and striping, sidewalks, landscaping, and required traffic maintenance and accessibility. 

 



  Redevelopment Commission Resolution 17-103 

  Exhibit A 

ATTACHMENT B 

 

BIDDER’S AFFIDAVIT IN COMPLIANCE WITH INDIANA CODE 36-1-12-20 TRENCH SAFETY SYSTEMS;  

COST RECOVERY 

 
 
 
STATE OF INDIANA   ) 

     ) SS: 

COUNTY OF _______________________) 

 

AFFIDAVIT 
 

The undersigned, being duly sworn, hereby affirms and says that: 

 

1. The undersigned is the ___________________________________________ of  

(job title) 

_______________________________________________________________. 

         (company name) 

 

2. The undersigned is duly authorized and has full authority to execute this Bidder’s Affidavit. 

 

3. The company named herein that employs the undersigned: 

i. has contracted with or seeking to contract with the City of Bloomington to provide 

services; OR 

ii. is a subcontractor on a contract to provide services to the City of Bloomington. 

 

4. By submission of this Bid and subsequent execution of a Contract, the undersigned Bidder certifies that 

as successful Bidder (Contractor) all trench excavation done within his/her control (by his/her own 

forces or by his/her Subcontractors) shall be accomplished in strict adherence with OSHA trench safety 

standards contained in 29 C.F.R. 1926, Subpart P, including all subsequent revisions or updates to these 

standards as adopted by the United States Department of Labor. 

 

5. The undersigned Bidder certifies that as successful Bidder (Contractor) he/she has obtained or will 

obtain identical certification from any proposed Subcontractors that will perform trench excavation 

prior to award of the subcontracts and that he/she will retain such certifications in a file for a period of 

not less than three (3) years following final acceptance. 

 

6. The Bidder acknowledges that included in the various items listed in the Schedule of Bid Prices and in 

the Total Amount of Bid Prices are costs for complying with I.C. 36-1-12-20. The Bidder further identifies 

the costs to be summarized below*: 
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 Trench Safety Measure Units of 

Measure 

Unit Cost Unit 

Quantity 

Extended Cost 

A.      

B.      

C.      

D.      

    Total $___________ 

 

 

Method of Compliance (Specify) __________________________________________ 

 

_____________________________________________________________________ 

 

     Date: _____________________________, 20_____ 

 

_________________________________________ 

Signature  

 

_________________________________________ 

Printed Name 

 

 

STATE OF INDIANA   ) 

     ) SS: 

COUNTY OF __________________ ) 

 

Before me, a Notary Public in and for said County and State, personally appeared 

____________________________________________ and acknowledged the execution of the foregoing this 

_______ day of _______________________, 20_____. 

 

 

My Commission Expires: ______________ ____________________________________ 

      Signature of Notary Public 

 

County of Residence: _________________  ____________________________________ 

      Printed Name of Notary Public 

 

 

*Bidders: Add extra sheet(s), if needed. 

 

If Bidder fails to complete and execute this sworn affidavit, his/her Bid may be declared nonresponsive and 

rejected by the CITY OF BLOOMINGTON. 
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ATTACHMENT C 
 

“E-Verify AFFIDAVIT” 

 

STATE OF INDIANA  ) 

    )SS: 

COUNTY OF ___________________) 

 

AFFIDAVIT 

 

 The undersigned, being duly sworn, hereby affirms and says that: 

 

1. The undersigned is the ___________________ of _______________________________. 

a. (job title)                                     (company name) 

2. The company named herein that employs the undersigned: 

i. has contracted with or seeking to contract with the City of Bloomington to provide services; OR 

ii. is a subcontractor on a contract to provide services to the City of Bloomington.  

 

3. The undersigned hereby states that, to the best of his/her knowledge and belief, the company named herein does 

not knowingly employ an “unauthorized alien,” as defined at 8 United States Code 1324a(h)(3). 

 

4. The undersigned herby states that, to the best of his/her belief, the company named herein is enrolled in and 

participates in the E-verify program. 

 

__________________________________________ 

Signature 

__________________________________________ 

Printed Name 

 

STATE OF INDIANA  ) 

    )SS: 

COUNTY OF ___________________) 

 

Before me, a Notary Public in and for said County and State, personally appeared ___________________ and 

acknowledged the execution of the foregoing this _____ day of _____________________, 20____. 

       _______________________________________  

       Notary Public’s Signature 

       _______________________________________ 

       Printed Name of Notary Public 

My Commission Expires:  __________________ 
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County of Residence:  _____________________ 
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ATTACHMENT D 

 

COMPLIANCE AFFIDAVIT  

REGARDING INDIANA CODE CHAPTER 4-13-18  

DRUG TESTING OF EMPLOYEES OF PUBLIC WORKS CONTRACTORS 

 

STATE OF INDIANA   ) 

     ) SS: 

COUNTY OF ____________________) 

AFFIDAVIT 

The undersigned, being duly sworn, hereby affirms and says that: 

 

1. The undersigned is the ___________________________________________ of  

(job title) 

_______________________________________________________________. 

         (company name) 

 

2. The undersigned is duly authorized and has full authority to execute this Affidavit. 

 

3. The company named herein that employs the undersigned: 

iii. has contracted with or seeking to contract with the City of Bloomington to 

provide services; OR 

iv. is a subcontractor on a contract to provide services to the City of Bloomington. 

 

4. The undersigned certifies that Contractor’s submitted written plan for a drug testing program 

to test employees of the Contractor and Subcontractor for public works projects with an 

estimated cost of $150,000 is in accordance with Indiana Code 4-13-18 as amended. 

 

5. The undersigned acknowledges that this Contract shall be subject to cancellation should 

Contractor fail to comply all provisions of the statute. 

 

 

 

_________________________________________ 

Signature  

 

_________________________________________ 

Printed Name 
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STATE OF INDIANA   ) 

     ) SS: 

COUNTY OF __________________ ) 

 

Before me, a Notary Public in and for said County and State, personally appeared 

____________________________________________ and acknowledged the execution of the 

foregoing this _______ day of _______________________, 20_____. 

 

 

My Commission Expires: ______________ ____________________________________ 

      Signature of Notary Public 

 

County of Residence: _________________  ____________________________________ 

      Printed Name of Notary Public 
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ESCROW AGREEMENT 
 

PARKING LOT IMPROVEMENTS 

 

 

 THIS ESCROW AGREEMENT made and entered into this _____ day of ____________, 2017, by and between 

the City of Bloomington Redevelopment Commission (the “Owner”), and     , (the 

“Contractor”), and First Financial Bank (the “Escrow Agent”). 

 

 WHEREAS, the Owner and Contractor have entered into a public construction contract in the amount of 

$100,000 or more, dated the    day of    , ______, for a public works project; and, 

 

 WHEREAS, said construction contract provides that portions of payments by Owner to Contractor shall be 

retained by Owner (herein called retainage) and placed in an escrow account; 

 

 NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

 

To the extent that the Owner retains funds out of payments applied for by the Contractor under the provisions of 

the Contract providing for payments based on the value of the work in place and the materials stored, the Owner 

shall place the funds so retained in an escrow account.   

 

The Escrow Agent shall open a “Money Market” account and deposit said funds promptly into the account and invest 

the retainage in such obligations as selected by the Escrow Agent at its discretion.   

 

The income from and earnings on and all gains derived from the investment and reinvestment of the funds (escrow 

income) shall be held in the escrow account.  The Escrow Agent shall deposit all funds and hold all investments in a 

separate escrow fund so that a quarterly accounting can be made to the Contractor of all deposits and investments 

made in such funds.   

 

The Escrow Agent may commingle the escrow funds with other escrow funds or invested construction funds held by 

it pursuant to other escrow agreements or trust instruments to which the Owner and the Contractor are parties.  To 

expedite the handling of the investments and reinvestments of the escrow funds, the Escrow Agent may cause all 

savings accounts, securities, obligations and investments (other than bearer instruments) to be registered in its own 

name, or in the name of its nominee or nominees, or in such form that title may pass by delivery. 

 

The Escrow Agent shall pay over the net sum held by it hereunder as follows: 

 

The Escrow Agent shall hold all of the escrow funds and shall release the principal thereof only upon the execution 

and delivery to it of a notice executed by the Owner and by the Contractor specifying the portion or portions of the 

principal of the escrow funds to be released and the person or persons to whom such portions are to be released.  

After receipt of said notice the Escrow Agent shall remit the designated part of escrowed principal and the same 

proportion of then escrowed income to the person specified in the notice.  Such release of escrow funds shall be no 

more than thirty (30) days from the date of receipt by the Escrow Agent of the release executed by the Owner and 

Contractor.  All income earned on the escrowed principal shall be paid to the Contractor with the exception of that 

amount necessary to pay any fee for the Escrow Agent’s services.  No escrow income shall be paid to the Contractor 

until the Escrow Agent’s fee, if any, has been paid in full. 

 

In the absence of such a joint written authorization, upon receipt from the Owner of a copy of certification from 

Owner’s Engineer, that Owner has exercised its right to terminate the services of the Contractor pursuant to Article 

16.02 of the General Conditions, then the Escrow Agent shall pay over to the Owner the net sum held by it hereunder. 
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In the absence of such a joint written authorization and in the absence of the termination of the Contractor as 

provided in “B”, above, in the manner directed by a certified copy of a judgment of a court of record establishing the 

rights of the parties to said funds. 

 

The “Commercial Quick Draw” account set up by the Escrow Agent to hold the retainage shall be a no fee account 

with no minimum balance required.  The account shall earn interest at a variable rate. 

 

This Agreement and anything done or performed hereunder by either the Contractor or Owner shall not be 

construed to prejudice or limit the claims which either party may have against the other arising out of the 

aforementioned construction agreement. 

 

This instrument constitutes the entire agreement between the parties regarding the duties of the Escrow Agent with 

respect to the investment and payment of escrow funds.  The Escrow Agent is not liable to the Owner and Contractor 

for any loss or damages not caused by its own negligence or willful misconduct. 

 

 

OWNER:       ESCROW AGENT: 

City of Bloomington       First Financial Bank 

Redevelopment Commission     By: 

By: 

 

____________________________________   _____________________________________ 

Donald Griffin, President     Name:_________________________  

Title:      

 

 

MILESTONE CONTRACTORS, L.P.: 

By: 

 

       

Todd Fawver, Vice President 

        Tax I.D. Number:     

 











MILESTONE CONTRACTORS, L.P. Change

4755 W. Arlington Road Order
Bloomington IN 47404

PHONE(812) 330-2037

FAX (812) 330-2118

 
TO: Weddle Bros. Construction Company Change Order NO. 2

2182 W Industrial Park Dr    DATE 12/5/2017

Bloomington, In. 47402    OUR CONTRACT NO. 175076

Attn: Mr  Blake Rowe

PROJECT: Red Parking Lot Adjustments LOCATION: Bloomington, IN

ITEM DESCRIPTION UNIT INCREASE DECREASE

NOS. PRICE UNIT QUANTITY   AMOUNT QUANTITY   AMOUNT

Undercutting soft subgrade & replacing $7,351.00 LS 1 $7,351.00 0.00 $0.00
with stone backfill $0.00 $0.00

$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00

              TOTALS $7,351.00 $0.00

NET INCREASED ESTIMATED COST     $ 7,351.00

DECREASED

THIS CHANGE ORDER IS MADE FOR THE FOLLOWING REASONS:

This is for a soft area on the south end of new plarking lot. (115' x 16' x 1')  Patriot Engineering recommended to excavate 1' of soft material.
If the grade still looked soft then they would have to revaluate the recommendation.  The price above is for just 1' of excavation and 1' of 
#53 stone backfill.

ORIGINAL CONTRACT AMOUNT $425,000.00

PREVIOUS CHANGE ORDERS $35,000.00

THIS CHANGE ORDER $7,351.00

REVISED CONTRACT AMOUNT $467,351.00

TERMS OF THIS CHANGE ORDER ARE THE SAME AS THE ORIGINAL CONTRACT.

THE ABOVE CHANGE ORDER IS ACCEPTED: MILESTONE CONTRACTORS, L.P.

Brent Foster

COMPANY NAME SUBMITTED BY 

MILESTONE CONTRACTORS, L.P.
SIGNATURE/TITLE

APPROVED BY

DATE

PLEASE SIGN AND RETURN ONE COPY.



MILESTONE CONTRACTORS, L.P. Change

4755 W. Arlington Road Order
Bloomington IN 47404

PHONE(812) 330-2037

FAX (812) 330-2118

 
TO: Weddle Bros. Construction Company Change Order NO. 3

2182 W Industrial Park Dr    DATE 12/5/2017

Bloomington, In. 47402    OUR CONTRACT NO. 175076

Attn: Mr  Blake Rowe

PROJECT: Red Parking Lot Adjustments LOCATION: Bloomington, IN

ITEM DESCRIPTION UNIT INCREASE DECREASE

NOS. PRICE UNIT QUANTITY   AMOUNT QUANTITY   AMOUNT

Remove additional sidewalk and $2,968.00 LS 1 $2,968.00 0.00 $0.00
replace with new for grade changes $0.00 $0.00

$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00

              TOTALS $2,968.00 $0.00

NET INCREASED ESTIMATED COST     $ 2,968.00

DECREASED

THIS CHANGE ORDER IS MADE FOR THE FOLLOWING REASONS:

Grades order the box culvert had to be altered to get minimum 6" cover for protection of culvert.  Additional sidewalk removal is 
required to meet ADA requirements.

ORIGINAL CONTRACT AMOUNT $425,000.00

PREVIOUS CHANGE ORDERS $42,351.00

THIS CHANGE ORDER $2,968.00

REVISED CONTRACT AMOUNT $470,319.00

TERMS OF THIS CHANGE ORDER ARE THE SAME AS THE ORIGINAL CONTRACT.

THE ABOVE CHANGE ORDER IS ACCEPTED: MILESTONE CONTRACTORS, L.P.

Brent Foster

COMPANY NAME SUBMITTED BY 

MILESTONE CONTRACTORS, L.P.
SIGNATURE/TITLE

APPROVED BY

DATE

PLEASE SIGN AND RETURN ONE COPY.



 
Plan Revision Construction Drawing Changes 

 

Sheet Reference Changes 

R-01 Additional sidewalk removal to reduce sidewalk 
slope required by revisions to elevations at Red 
Lot Entrance to provide cover over the existing 
box culvert. 

C-01 Additional sidewalk required to reduce sidewalk 
slope required by revisions to elevations at Red 
Lot Entrance to provide cover over the existing 
box culvert. 

C-02 Additional sidewalk required to reduce sidewalk 
slope required by revisions to elevations at Red 
Lot Entrance to provide cover over the existing 
box culvert. 

G-01 Revisions to elevations at Red Lot Entrance to 
provide cover over the existing box culvert. 
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See note 1

Relocate Sign

See note 2 (typical)

Remove curb

island and

bollards

See note 3

Relocate light pole on

new foundation (typical)

N: 1429278.74

E: 3107680.38

N: 1429254.30

E: 3107624.59

End curb removal

N: 1429232.97

E: 3107635.33

N: 1429228.60

E: 3107635.43

N: 1429282.59

E: 3107863.33

Begin curb removal

N: 1429276.80

E: 3107873.41

X

X

X

N: 1429193.39

E:  3107665.41

Remove curb and

partial grass island,

tree and light pole

to remain

N: 1429135.80

E: 3107822.04

N: 1429174.50

E: 3107821.21

End curb removal

N: 1429136.05

E: 3107843.49

X

X

X

X

X

X

X

X

X

X

X

X

Remove curb and

grass island, relocate

light pole and fixture

X

Remove sidewalk
Begin curb removal

N: 1429111.75

E: 3107858.66

N: 1429129.34

E: 3107889.97

Limits of

pavement

removal

End curb removal

N: 1429278.94

E: 3107780.07

Begin curb removal

N: 1429260.54

E: 3107766.34

End curb removal

N: 1429276.74

E: 3107680.42

Begin curb removal

N: 1429280.38

E: 3107865.30

X

R

S

Relocate sign,

remove uplights

R

R
R

X

R

X

R

Parking meter

to be removed

and turned in

to the City,

see note 6

X

X
X

X

X

X

X

X

X

X

X

X

X

X

Pole and foundation

not to be disturbed

Protect parking meter

from damage

Remove bollards (3),

replace pavement full

width across drive

entrance, see note 7

Remove three trees

and shrubs

Two trees

to remain

Remove two trees

Two trees

to remain

N: 1429229.22

E: 3107664.64

Remove curb

Existing concrete storm

tunnel to be protected

S

S

Salvage light pole

and fixture, see

note 6

Pole and foundation

not to be disturbed

Existing concrete box culvert,

exact location to be

determined in the field

61'±

N: 1429280.93

E: 3107873.39

N: 429173.74

E: 3107785.61

N: 1429191.94

E: 3107785.22

N: 1429189.72

E: 3107679.73

See note 5

Existing Duke Energy High

Voltage, depth and exact

location unknown, verify in field

Existing Duke Energy High

Voltage, depth and exact

location unknown, verify in field

AT&T, Fiber

Optic and Copper

Existing Indiana University

fiber optic, do not disturb

35'±
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Removal Notes:

1. All trees and shrubs within the limits of the new and revised

parking lots shall be removed and disposed of offsite as

noted on the Site Preparation drawing.  Trees and shrubs

outside of the construction limits shall be protected from

damage.  Trees noted to remain shall be protected from

damage.

2. Relocate existing signage and remove two (2) landscape

uplights.  Contractor to saw cut existing sign at ground

level connection with concrete foundation, saw cut to be

consistent and level across full length of sign.  See

Landscaping Plans for location and mounting detail.

3. Protect existing telephone riser and tree from damage.

4. Limits of removal for curb, sidewalk and pavement shall be

sawcut full depth prior to removal.

5. Care shall be taken during sidewalk removal at Morton

Street.  A portion of the sidewalk may be the top of a box

culvert.

6. Salvaged items shall be carefully removed and turned over

to the Owner at a place designated by the Owner.  Items

damaged by removal operations shall be replaced by the

Contractor at no additional cost to the Owner.

7. Remove and replace bituminous pavement at Solution

Tree entrance/exit drive to Morton Street, full width, from

edge of sidewalk to 2' past bollards to be removed.

Pavement replacement section shall match new pavement

structure shown in the Miscellaneous Details sheet and

shall include new base course materials.

8. Existing utilities damaged during construction operations

shall be repaired by the Contractor to the satisfaction of the

Owner.  Utilities found to be in conflict with the

improvements shall be brought to the attention of the

Engineer immediately for resolution.

9. See sheet GN-01 for General Notes and Legend.

10. 10th Street and Madison Street improvements by others.
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1" = 20'

R-01

Remove Bituminous Pavement

Remove PCC Sidewalk

Item to be Removed

Item to be Relocated

Item to be Salvaged

X

R

Legend:

S

1

EXISTING BOX CULVERT

The design of pavement or other appurtenances near or over the unknown box culvert location shown herein are not

intended to provide structural capacity to allow traffic or construction loading over the existing box culvert, as the structural

capacity of the box culvert is unknown.

The Contractor shall take extreme care when working in the vicinity of the box culvert to prevent damage.  Any damage

caused by construction operations shall be repaired by the Contractor at his sole expense to the satisfaction of the City.

See Specifications.
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Geometrics Notes:

1. All point, curve and dimensional information is to face of

curb unless noted.

2. Contractor to verify match points prior to proceeding with

project layout.  Discrepancies in match points shall be

brought to the attention of the Engineer immediately for

resolution.

3. All concrete curb construction per INDOT Standard

E-605-CCSJ-01.  Curb height at the dumpster pad shall be

12".  All other curb height shall be 6".  Transition new curb

to match existing curb at locations noted.  Transitions shall

be competed over a minimum 3' length.

4. See Landscaping Plans for sidewalk layout and details.

5. The sidewalk at this location shall be at the same elevation

as the pavement.  Transition curb from full height to zero

height, do not construct a ramp in the sidewalk.

6. See sheet GN-01 for General Notes and Legend.

7. 10th Street and Madison Street improvements by others.
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area detail
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SCALE: 1" = 20'

0' 20'
10'

1. See Parking Lot Geometrics Plan for curb layout information.

2. Contractor to verify match points and elevation prior to

proceeding with project layout.  Discrepancies in match points

shall be brought to the attention of the Engineer immediately

for resolution.

3. Tool joints at a maximum spacing of 8' in both directions in the

concrete dumpster pad.  Joints in the concrete driveway shall

be sawed and sealed at a maximum spacing of 8' in both

directions per INDOT Standards.

4. See Landscaping Plan for sidewalk and dumpster enclosure

fence layout and green space requirements.

5. New pavement limits extend two feet from face of curb to

facilitate construction.  Pavement damaged or removed

beyond these limits shall be replaced to the same thickness at

no additional cost to the Owner.

6. See sheet GN-01 for General Notes and Legend.

7. 10th Street and Madison Street improvements by others.

8. Area of box culvert structural concrete allowance.  See

Specifications.
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New Bituminous Pavement

See Detail A, sheet DT-01

New Concrete Entrance Drive or Dumpster Pad

See Detail B, sheet DT-01

DUMPSTER AREA DETAIL

SCALE: 1" = 10'

Paving Plan Notes:

Legend:
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Grading Plan Notes:

1. See Parking Lot Geometrics Plan and Paving Plan for curb

and match point layout information.

2. Contractor to verify match points and elevation prior to

proceeding with project layout.  Discrepancies in match points

shall be brought to the attention of the Engineer immediately

for resolution.

3. All proposed elevations are at base of curb or pavement level

unless otherwise noted.

4. All greenspace areas shall be graded smoothly to drain.

Excess fill materials may be placed in the greenspace,

provided a minimum of 4" of topsoil is placed to promote the

establishment of turf.

5. ADA accessible sidewalk ramps shall be provided at the

locations shown.  Ramps shall be in accordance with INDOT

Standard E 604-SWCR-04 with detectable warning surface.

6. Additional elevations can be supplied during construction at

Contractor request.

7. See sheet GN-01 for General Notes and Legend.

8. 10th Street and Madison Street improvements by others.

9. Area of box culvert structural concrete allowance.  See

Specifications.
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New Bituminous Pavement









Proposed Elevation

Existing Elevation

New Concrete Entrance Drive

or Dumpster Pad

New Ground Contour

Existing Ground Contour

781

781

See note 9

1

1

1

2 11.29.2017 Added Elev. Pt.

2
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  Redevelopment Commission Resolution 17-103 

  Exhibit E 

City of Bloomington 

Redevelopment Commission 

AMENDED Project Review & Approval Form 

 

 

Please Note: 

• Approval of the project by the Redevelopment Commission through this Project 

Review & Approval Form does not represent an authorization to begin work or 

expend funds. 

• Authorization of work and the commitment of funds shall be done when the 

Redevelopment Commission reviews and approves: (1) a Purchase Order or 

Contract prepared after complying with the appropriate procurement process for 

the type of item, service or construction being sought and (2) the estimated costs 

associated with the Purchase Order or Contract. 

• No payment of funds shall be made without a duly authorized and approved 

Purchase Order or Contract. All claims for payment against a duly authorized 

Purchase Order or Contract shall be submitted to the Redevelopment Commission 

for their review and approval along with any required departmental inspections, 

reviews and approvals prior to the payment of any funds. 

 

 

To Be Completed by Requesting Party: 

 

Project Name:  CTP – First Phase Infrastructure Improvements (10th 

Street, Madison Street, Alley, Utilities, Green 

Infrastructure, Streetscape, Interim Parking) 

  

Project Manager: Andrew Cibor, Alex Crowley 

  

Project Description: This is a project to improve the infrastructure in the 

Certified Tech Park, based upon the recommendations 

from the CTP Master Plan and Redevelopment Strategy 

and the Utility & Drainage Master Plans. 

 

It will include improvements to 10th Street and the North-

South Alley, the construction of Madison Street, the 

construction of an additional street running east-west 

between 10th and 11th Street, the installation of green 

infrastructure and streetscape befitting the Trades District 

identity and CTP goals, utility relocations and 

improvements, the installation of a system for stormwater 

detention, and the installation of interim parking 

improvements. 

 

  



  Redevelopment Commission Resolution 17-103 

  Exhibit E 

Project Timeline:  

 Start Date: September 2014 

 End Date: December, 2018 

 

Financial Information: 

Estimated full cost of project: $9,306,209.39 

  

Sources of funds (bold = primary): 975 –  2011 Downtown Redev Bond  

 430 – Certified Technology Park Fund 

 439 – Consolidated TIF  

 440 – Downtown TIF 

 976 – 2015 Consolidated TIF Bond  

 

 

Project Phases: This breakdown should mirror the contract(s) expected to be issued for 

this project. Each phase should include a description of the work to be performed, the 

cost, and the timeline for the contract. 

 

Step Description Estimated Cost Timeline 

1 Complete Design, 

Construction Documents 

$802,759.391 

 

September 2014 – 

October 2017 

1b-f ROW dedication/acquisition; 

property acquisition; 

construction easements; 

property disposition; platting 

$3,450 August 2016 – 

December 2017 

2a2 Construction Management $499,500 November 2017 – 

December 2018 

2b Construction $10,500,000 November 2017 – 

December 2018 

2b Construction Change Orders $45,319 December 2017-

December 2018 

 

TIF District: Consolidated TIF (Downtown 2010 Expansion) 

 

Resolution History: 15-06 Approval of 2015 Design Contract 

   15-13 Approval of Additional Survey Work 

   15-60 Approval of Original Project Review and Approval Form 

   15-75 Approval of Amended Project Review and Approval Form 

   15-76 Approval of Additional Design Services (Geotechnical) 

   16-34 Approval of 2016 Design Contract 

17-22 Approval of Additional Design Services 

                                                 
1 This includes both the 2015 Agreement with Anderson + Bohlander and the 2016 Agreement with 

Anderson + Bohlander. 
2 Step 2a and 2b had previously been consolidated into the same row of the Project Phase Spreadsheet. 



  Redevelopment Commission Resolution 17-103 

  Exhibit E 

17-51 Approval of Appraisals 

17-61 Approval of Construction Management Agreement 

17-62 Approval of Offering Sheet 

17-89 Approval of Construction for Parking Lot Improvements 

17-103 Approval of Construction Change Orders for Parking Lot  

 

To Be Completed by Redevelopment Commission Staff: 

 

Approved on __________________________ 

 

By Resolution ____________ by a vote of ________________ 
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17-104 

RESOLUTION 

OF THE 

REDEVELOPMENT COMMISSION 

OF THE 

CITY OF BLOOMINGTON INDIANA 

 

APPROVAL OF FUNDING FOR CONSTRUCTION ENGINEERING SERVICES 

AT INTERSECTION OF TAPP ROAD AND ROCKPORT ROAD 

 

WHEREAS, pursuant to Indiana Code § 36-7-14 et seq., the Redevelopment 
Commission of the City of Bloomington (“RDC”) and the Common 
Council of the City of Bloomington created an economic development 
area known as the Consolidated Economic Development Area 
(“Consolidated TIF”); and 

 
WHEREAS, the Consolidated TIF is an allocation area for purposes of tax increment 

financing; and 
 
WHEREAS, tax increment from the Consolidated TIF may be used—among other 

things—to pay expenses incurred by the RDC for local public 
improvements that are in the Consolidated TIF or that serve the 
Consolidated TIF; and 

 
WHEREAS, on December 7, 2015, the City of Bloomington (“City”) brought the RDC 

a Project Review and Approval Form (“Form”) which sought the support 
of the RDC for a project that would improve the intersection of Tapp Road 
and Rockport Road (“Project”); and 

 
WHEREAS, the Project is not located within the Consolidated TIF, but the Project will 

serve the Consolidated TIF by improving connectivity along Tapp Road, 
which will improve access along both Tapp Road and Rockport Road, 
improving access to the Walnut-Winslow, South Walnut, Tapp Road, 
Expanded Tapp Road, and Fullerton Pike portions of the Consolidated 
TIF, which will increase the potential for additional development in those 
areas; and 

 
WHEREAS, the RDC approved the Form in Resolution 15-85; and 
 
WHEREAS, Resolution 15-85 identified the Consolidated TIF as one source of funding 

for the Project; and 
 
WHEREAS, the Form identified Step 4 of the Project as “Construction & Construction 

Inspection”; 
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WHEREAS, pursuant to the INDOT’s procurement procedures, Staff solicited 
proposals for Construction Inspection services (Construction 
Engineering), and identified the response from American Structurepoint, 
Inc. as the best response for the Construction Engineering services; and 

 
WHEREAS, City Staff coordinated a Contract with American Structurepoint, Inc., a 

copy of which is attached to this Resolution as Exhibit A; and 
 
WHEREAS, on December 12, 2017 the Board of Public Works approved the Contract; 

and  
 
WHEREAS, pursuant to the terms of the Agreement, American Structurepoint, Inc. will 

provide the necessary Construction Engineering services for an amount 
not to exceed Three Hundred Ninety Three Thousand Three Hundred 
Ninety Eight Dollars and Thirty Two Cents ($383,398.32); and 

 
WHEREAS there are sufficient funds in the Consolidated TIF to pay for the 

Construction Engineering services pursuant to the terms of the Agreement; 
and 

 
WHEREAS, the City has brought the RDC an Amended Project Review Form 

(“Amended Form”), which is attached to this Resolution as Exhibit B. 
 
NOW, THEREFORE, BE IT RESOLVED BY THE BLOOMINGTON 
REDEVELOPMENT COMMISSION THAT: 
 

1. The RDC reaffirms its support of the Project, as set forth in the Amended Form, 
and reiterates that it serves the public’s best interests. 

 
2. The RDC hereby authorizes the City of Bloomington to expend an amount not to 

exceed Three Hundred Ninety Three Thousand Three Hundred Ninety Eight 
Dollars and Thirty Two Cents ($383,398.32) from the Consolidated TIF to pay for 
the Construction Engineering services, to be payable in accordance with the terms 
of the Agreement. 
 

3. Unless extended by the Redevelopment Commission in a resolution prior to June 
30, 2019, the authorizations provided under this Resolution shall expire on June 
30, 2019.  
 

4. Staff is asked to ensure a fully executed copy of the Agreement is retained in the 
RDC’s records. 

 
BLOOMINGTON REDEVELOPMENT COMMISSION 
 
 
______________________________________________ 
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Donald Griffin, President 
 
ATTEST: 
 
______________________________________________ 
Sue Sgambelluri, Secretary 
 
 
______________________________________________ 
Date 
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LPA - CONSULTING CONTRACT

This Contract (“this Contract”) is made and entered into effective as of , 2017 (“Effective Date”) 
by and between City of Bloomington, Indiana, acting by and through its proper officials (“LOCAL PUBLIC 
AGENCY” or “LPA”), and American Structurepoint, Inc. (“the CONSULTANT”), a corporation organized 
under the laws of the State of Indiana.

Des. No.: 0901730, R-36022

Project Description:  Tapp Road and Rockport Road Intersection Improvements

RECITALS 

WHEREAS, the LPA has entered into an agreement to utilize federal monies with the Indiana Department of 
Transportation (“INDOT”) for a transportation or transportation enhancement project (“the Project”), which 
Project Coordination Contract is herein attached as Attachment 1 and incorporated as reference; and

WHEREAS, the LPA wishes to hire the CONSULTANT to provide services toward the Project completion
more fully described in Appendix “A” attached hereto (“Services”);

WHEREAS, the CONSULTANT has extensive experience, knowledge and expertise relating to these 
Services; and

WHEREAS, the CONSULTANT has expressed a willingness to furnish the Services in connection therewith.

NOW, THEREFORE, in consideration of the following mutual covenants, the parties hereto mutually 
covenant and agree as follows:

The “Recitals” above are hereby made an integral part and specifically incorporated into this Contract.

SECTION I SERVICES BY CONSULTANT. The CONSULTANT will provide the Services and 
deliverables described in Appendix “A” which is herein attached to and made an integral part of this Contract.

SECTION II INFORMATION AND SERVICES TO BE FURNISHED BY THE LPA. The 
information and services to be furnished by the LPA are set out in Appendix "B” which is herein attached to 
and made an integral part of this Contract.

SECTION III TERM. The term of this Contract shall be from the date of the last signature affixed to 
this Contract to the completion of the construction contract which is estimated to be December 28, 2018.  A 
schedule for completion of the Services and deliverables is set forth in Appendix “C” which is herein attached 
to and made an integral part of this Contract.

SECTION IV COMPENSATION. The LPA shall pay the CONSULTANT for the Services performed 
under this Contract as set forth in Appendix “D” which is herein attached to and made an integral part of this 
Contract.  The maximum amount payable under this Contract shall not exceed $393,398.32.

SECTION V NOTICE TO PROCEED AND SCHEDULE. The CONSULTANT shall begin the work 
to be performed under this Contract only upon receipt of the written notice to proceed from the LPA, and shall 
deliver the work to the LPA in accordance with the schedule contained in Appendix "C" which is herein
attached to and made an integral part of this Contract.
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SECTION VI GENERAL PROVISIONS

1. Access to Records. The CONSULTANT and any SUB-CONSULTANTS shall maintain all books, 
documents, papers, correspondence, accounting records and other evidence pertaining to the cost 
incurred under this Contract, and shall make such materials available at their respective offices at all 
reasonable times during the period of this Contract and for five (5) years from the date of final 
payment under the terms of this Contract, for inspection or audit by the LPA, INDOT and/or the 
Federal Highway Administration (“FHWA”) or its authorized representative, and copies thereof shall 
be furnished free of charge, if requested by the LPA, INDOT, and/or FHWA.  The CONSULTANT
agrees that, upon request by any agency participating in federally-assisted programs with whom the
CONSULTANT has contracted or seeks to contract, the CONSULTANT may release or make 
available to the agency any working papers from an audit performed by the LPA, INDOT and/or 
FHWA of the CONSULTANT and its SUB-CONSULTANTS in connection with this Contract, 
including any books, documents, papers, accounting records and other documentation which support 
or form the basis for the audit conclusions and judgments.

2. Assignment; Successors.

A. The CONSULTANT binds its successors and assignees to all the terms and conditions of this 
Contract.  The CONSULTANT shall not assign or subcontract the whole or any part of this 
Contract without the LPA’s prior written consent, except that the CONSULTANT may assign 
its right to receive payments to such third parties as the CONSULTANT may desire without the 
prior written consent of the LPA, provided that the CONSULTANT gives written notice 
(including evidence of such assignment) to the LPA thirty (30) days in advance of any payment 
so assigned. The assignment shall cover all unpaid amounts under this Contract and shall not 
be made to more than one party.

B. Any substitution of SUB-CONSULTANTS must first be approved and receive written 
authorization from the LPA.  Any substitution or termination of a Disadvantaged Business 
Enterprise (“DBE”) SUB-CONSULTANT must first be approved and receive written 
authorization from the LPA and INDOT’s Economic Opportunity Division Director.

3. Audit. The CONSULTANT acknowledges that it may be required to submit to an audit of funds 
paid through this Contract.  Any such audit shall be conducted in accordance with 48 CFR part 31 and 
audit guidelines specified by the State and/or in accordance with audit requirements specified 
elsewhere in this Contract.

4. Authority to Bind Consultant.  The CONSULTANT warrants that it has the necessary authority to 
enter into this Contract.  The signatory for the CONSULTANT represents that he/she has been duly 
authorized to execute this Contract on behalf of the CONSULTANT and has obtained all necessary or 
applicable approval to make this Contract fully binding upon the CONSULTANT when his/her 
signature is affixed hereto.

5. Certification for Federal-Aid Contracts Lobbying Activities.

A. The CONSULTANT certifies, by signing and submitting this Contract, to the best of its 
knowledge and belief after diligent inquiry, and other than as disclosed in writing to the LPA 
prior to or contemporaneously with the execution and delivery of this Contract by the 
CONSULTANT, the CONSULTANT has complied with Section 1352, Title 31, U.S. Code, 
and specifically, that:

i. No federal appropriated funds have been paid, or will be paid, by or on behalf of the
CONSULTANT to any person for influencing or attempting to influence an officer or 
employee of any federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the awarding of 
any federal contracts, the making of any federal grant, the making of any federal loan, the 
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entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any federal contract, grant, loan, or cooperative 
agreement.

ii. If any funds other than federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this federal Contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure 
Form to Report Lobbying," in accordance with its instructions.

B. The CONSULTANT also agrees by signing this Contract that it shall require that the language 
of this certification be included in all lower tier subcontracts, which exceed $100,000, and that 
all such sub-recipients shall certify and disclose accordingly.  Any person who fails to sign or 
file this required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each failure.

6. Changes in Work. The CONSULTANT shall not commence any additional work or change the 
scope of the work until authorized in writing by the LPA.  The CONSULTANT shall make no claim 
for additional compensation or time in the absence of a prior written approval and amendment 
executed by all signatories hereto.  This Contract may be amended, supplemented or modified only by 
a written document executed in the same manner as this Contract. The CONSULTANT acknowledges 
that no claim for additional compensation or time may be made by implication, oral agreements, 
actions, inaction, or course of conduct.

7. Compliance with Laws.

A. The CONSULTANT shall comply with all applicable federal, state and local laws, rules, 
regulations and ordinances, and all provisions required thereby to be included herein are hereby 
incorporated by reference. If the CONSULTANT violates such rules, laws, regulations and 
ordinances, the CONSULTANT shall assume full responsibility for such violations and shall 
bear any and all costs attributable to the original performance of any correction of such acts. 
The enactment of any state or federal statute, or the promulgation of regulations thereunder, 
after execution of this Contract, shall be reviewed by the LPA and the CONSULTANT to 
determine whether formal modifications are required to the provisions of this Contract.

B. The CONSULTANT represents to the LPA that, to the best of the CONSULTANT’S 
knowledge and belief after diligent inquiry and other than as disclosed in writing to the LPA 
prior to or contemporaneously with the execution and delivery of this Contract by the 
CONSULTANT:

i. State of Indiana Actions.  The CONSULTANT has no current or outstanding criminal, 
civil, or enforcement actions initiated by the State of Indiana pending, and agrees that it 
will immediately notify the LPA of any such actions. During the term of such actions, 
CONSULTANT agrees that the LPA may delay, withhold, or deny work under any 
supplement or amendment, change order or other contractual device issued pursuant to 
this Contract.

ii. Professional Licensing Standards. The CONSULTANT, its employees and 
SUBCONSULTANTS have complied with and shall continue to comply with all 
applicable licensing standards, certification standards, accrediting standards and any 
other laws, rules or regulations governing services to be provided by the CONSULTANT 
pursuant to this Contract. 
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iii. Work Specific Standards. The CONSULTANT and its SUB-CONSULTANTS, if 
any, have obtained, will obtain and/or will maintain all required permits, licenses, 
registrations and approvals, as well as comply with all health, safety, and environmental 
statutes, rules, or regulations in the performance of work activities for the LPA.   

iv. Secretary of State Registration.  If the CONSULTANT is an entity described in IC Title 
23, it is properly registered and owes no outstanding reports with the Indiana Secretary of 
State.

v. Debarment and Suspension of CONSULTANT. Neither the CONSULTANT nor its 
principals are presently debarred, suspended, proposed for debarment, declared ineligible, 
or voluntarily excluded from entering into this Contract by any federal agency or by any 
department, agency or political subdivision of the State and will immediately notify the 
LPA of any such actions. The term “principal” for purposes of this Contract means an 
officer, director, owner, partner, key employee, or other person with primary 
management or supervisory responsibilities, or a person who has a critical influence on or 
substantive control over the operations of the CONSULTANT or who has managerial or 
supervisory responsibilities for the Services.

vi. Debarment and Suspension of any SUB-CONSULTANTS. The CONSULTANT’s SUB-
CONSULTANTS are not presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from entering into this Contract by any 
federal agency or by any department, agency or political subdivision of the State. The 
CONSULTANT shall be solely responsible for any recoupment, penalties or costs that 
might arise from the use of a suspended or debarred SUBCONSULTANT.  The 
CONSULTANT shall immediately notify the LPA and INDOT if any SUB-
CONSULTANT becomes debarred or suspended, and shall, at the LPA’s request, take all 
steps required by the LPA to terminate its contractual relationship with the SUB-
CONSULTANT for work to be performed under this Contract.

C. Violations. In addition to any other remedies at law or in equity, upon CONSULTANT’S 
violation of any of Section 7(A) through 7(B), the LPA may, at its sole discretion, do any one or 
more of the following:

i. terminate this Contract; or

ii. delay, withhold, or deny work under any supplement or amendment, change order or 
other contractual device issued pursuant to this Contract.   

D. Disputes. If a dispute exists as to the CONSULTANT’s liability or guilt in any action initiated 
by the LPA, and the LPA decides to delay, withhold, or deny work to the CONSULTANT, the 
CONSULTANT may request that it be allowed to continue, or receive work, without delay. 
The CONSULTANT must submit, in writing, a request for review to the LPA.  A determination 
by the LPA under this Section 7.D shall be final and binding on the parties and not subject to 
administrative review.  Any payments the LPA may delay, withhold, deny, or apply under this 
section shall not be subject to penalty or interest under IC 5-17-5.

8. Condition of Payment. The CONSULTANT must perform all Services under this Contract to the 
LPA’s reasonable satisfaction, as determined at the discretion of the LPA and in accordance with all 
applicable federal, state, local laws, ordinances, rules, and regulations.  The LPA will not pay for 
work not performed to the LPA’s reasonable satisfaction, inconsistent with this Contract or performed 
in violation of federal, state, or local law (collectively, “deficiencies”) until all deficiencies are 
remedied in a timely manner.
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9. Confidentiality of LPA Information.

A. The CONSULTANT understands and agrees that data, materials, and information disclosed to 
the CONSULTANT may contain confidential and protected information. Therefore, the
CONSULTANT covenants that data, material, and information gathered, based upon or 
disclosed to the CONSULTANT for the purpose of this Contract, will not be disclosed to others 
or discussed with third parties without the LPA’s prior written consent.

B. The parties acknowledge that the Services to be performed by the CONSULTANT for the LPA
under this Contract may require or allow access to data, materials, and information containing 
Social Security numbers and maintained by the LPA in its computer system or other records.  In 
addition to the covenant made above in this section and pursuant to 10 IAC 5-3-1(4), the
CONSULTANT and the LPA agree to comply with the provisions of IC 4-1-10 and IC 4-1-11.
If any Social Security number(s) is/are disclosed by the CONSULTANT, the CONSULTANT
agrees to pay the cost of the notice of disclosure of a breach of the security of the system in 
addition to any other claims and expenses for which it is liable under the terms of this Contract.

10. Delays and Extensions.  The CONSULTANT agrees that no charges or claim for damages shall be 
made by it for any minor delays from any cause whatsoever during the progress of any portion of the 
Services specified in this Contract.  Such delays, if any, shall be compensated for by an extension of 
time for such period as may be determined by the LPA subject to the CONSULTANT's approval, it 
being understood, however, that permitting the CONSULTANT to proceed to complete any services, 
or any part of them after the date to which the time of completion may have been extended, shall in no 
way operate as a waiver on the part of the LPA of any of its rights herein.  In the event of substantial 
delays or extensions, or change of any kind, not caused by the CONSULTANT, which causes a
material change in scope, character or complexity of work the CONSULTANT is to perform under 
this Contract, the LPA at its sole discretion shall determine any adjustments in compensation and in 
the schedule for completion of the Services.  CONSULTANT must notify the LPA in writing of a
material change in the work immediately after the CONSULTANT first recognizes the material 
change. 

11. DBE Requirements.

A. Notice is hereby given to the CONSULTANT and any SUB-CONSULTANT, and both agree, 
that failure to carry out the requirements set forth in 49 CFR Sec. 26.13(b) shall constitute a 
breach of this Contract and, after notification and failure to promptly cure such breach, may 
result in termination of this Contract or such remedy as INDOT deems appropriate.  The 
referenced section requires the following assurance to be included in all subsequent contracts 
between the CONSULTANT and any SUB-CONSULTANT:

The CONSULTANT, sub recipient or SUB-CONSULTANT shall not discriminate 
on the basis of race, color, national origin, or sex in the performance of this 
Contract.  The CONSULTANT shall carry out applicable requirements of 49 CFR 
Part 26 in the award and administration of DOT-assisted contracts.  Failure by the 
CONSULTANT to carry out these requirements is a material breach of this 
Contract, which may result in the termination of this Contract or such other 
remedy, as INDOT, as the recipient, deems appropriate.

B. The CONSULTANT shall make good faith efforts to achieve the DBE percentage goal that may 
be included as part of this Contract with the approved DBE SUB-CONSULTANTS identified 
on its Affirmative Action Certification submitted with its Letter of Interest, or with approved 
amendments.  Any changes to a DBE firm listed in the Affirmative Action Certification must be 
requested in writing and receive prior approval by the LPA and INDOT’s Economic 
Opportunity Division Director. After this Contract is completed and if a DBE SUB-
CONSULTANT has performed services thereon, the CONSULTANT must complete, and 
return, a Disadvantaged Business Enterprise Utilization Affidavit (“DBE-3 Form”) to INDOT’s 
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Economic Opportunity Division Director. The DBE-3 Form requires certification by the 
CONSULTANT AND DBE SUB-CONSULTANT that the committed contract amounts have 
been paid and received.

12. Non-Discrimination.

A. Pursuant to I.C. 22-9-1-10, the Civil Rights Act of 1964, and the Americans with Disabilities Act, 
the CONSULTANT shall not discriminate against any employee or applicant for employment, to 
be employed in the performance of work under this Contract, with respect to hire, tenure, terms, 
conditions or privileges of employment or any matter directly or indirectly related to employment, 
because of race, color, religion, sex, disability, national origin, ancestry or status as a veteran.  
Breach of this covenant may be regarded as a material breach of this Contract.  Acceptance of this 
Contract also signifies compliance with applicable federal laws, regulations, and executive orders 
prohibiting discrimination in the provision of services based on race, color, national origin, age, 
sex, disability or status as a veteran.

B The CONSULTANT understands that the LPA is a recipient of federal funds.  Pursuant to that 
understanding, the CONSULTANT agrees that if the CONSULTANT employs fifty (50) or more 
employees and does at least $50,000.00 worth of business with the State and is not exempt, the 
CONSULTANT will comply with the affirmative action reporting requirements of 41 CFR 60-
1.7.  The CONSULTANT shall comply with Section 202 of executive order 11246, as amended, 
41 CFR 60-250, and 41 CFR 60-741, as amended, which are incorporated herein by specific 
reference.  Breach of this covenant may be regarded as a material breach of Contract.

It is the policy of INDOT to assure full compliance with Title VI of the Civil Rights Act of 
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation Act 
and related statutes and regulations in all programs and activities.  Title VI and related statutes 
require that no person in the United States shall on the grounds of race, color or national origin 
be excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance.  (INDOT’s Title VI 
enforcement shall include the following additional grounds: sex, ancestry, age, income status, 
religion and disability.)  

C. The CONSULTANT shall not discriminate in its selection and retention of contractors, 
including without limitation, those services retained for, or incidental to, construction, planning, 
research, engineering, property management, and fee contracts and other commitments with 
persons for services and expenses incidental to the acquisitions of right-of-way.

D. The CONSULTANT shall not modify the Project in such a manner as to require, on the basis of 
race, color or national origin, the relocation of any persons. (INDOT's Title VI enforcement will 
include the following additional grounds; sex, ancestry, age, income status, religion and 
disability).

E. The CONSULTANT shall not modify the Project in such a manner as to deny reasonable access 
to and use thereof to any persons on the basis of race, color or national origin. (INDOT’s Title 
VI enforcement will include the following additional grounds; sex, ancestry, age, income status, 
religion and disability.)

F. The CONSULTANT shall neither allow discrimination by contractors in their selection and 
retention of subcontractors, leasors and/or material suppliers, nor allow discrimination by their 
subcontractors in their selection of subcontractors, leasors or material suppliers, who participate 
in construction, right-of-way clearance and related projects.
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G. The CONSULTANT shall take appropriate actions to correct any deficiency determined by 
itself and/or the Federal Highway Administration (“FHWA”) within a reasonable time period, 
not to exceed ninety (90) days, in order to implement Title VI compliance in accordance with 
INDOT’s assurances and guidelines.

H. During the performance of this Contract, the CONSULTANT, for itself, its assignees and 
successors in interest (hereinafter referred to as the "CONSULTANT") agrees as follows:

(1) Compliance with Regulations: The CONSULTANT shall comply with the Regulation 
relative to nondiscrimination in Federally-assisted programs of the Department of 
Transportation (hereinafter, "DOT") Title 49, Code of Federal Regulations, Part 21, as 
they may be amended from time to time, (hereinafter referred to as the Regulations), 
which are herein incorporated by reference and made a part of this Contract.

(2) Nondiscrimination: The CONSULTANT, with regard to the work performed by it during 
the Contract, shall not discriminate on the grounds of race, color, or national origin in the 
selection and retention of subcontractors, including procurements of materials and leases 
of equipment. The CONSULTANT shall not participate either directly or indirectly in the 
discrimination prohibited by section 21.5 of the Regulations, including employment 
practices when the contract covers a program set forth in Appendix B of the Regulations.

(3) Solicitations for SUBCONSULTANTS, Including Procurements of Materials and 
Equipment: In all solicitations either by competitive bidding or negotiation made by the 
CONSULTANT for work to be performed under a subcontract, including procurements 
of materials or leases of equipment, each potential SUBCONSULTANT or supplier shall 
be notified by the CONSULTANT of the CONSULTANT’S obligations under this 
Contract and the Regulations relative to nondiscrimination on the grounds of race, color, 
or national origin.

(4) Information and Reports: The CONSULTANT shall provide all information and reports 
required by the Regulations or directives issued pursuant thereto, and shall permit access 
to its books, records, accounts, other sources of information, and its facilities as may be 
determined by the LPA or INDOT to be pertinent to ascertain compliance with such 
Regulations, orders and instructions. Where any information required of a 
CONSULTANT is in the exclusive possession of another who fails or refuses to furnish 
this information the CONSULTANT shall so certify to the LPA, or INDOT as 
appropriate, and shall set forth what efforts it has made to obtain the information.

(5) Sanctions for Noncompliance: In the event of the CONSULTANT’S noncompliance with 
the nondiscrimination provisions of this contract, the LPA shall impose such contract 
sanctions as it or INDOT may determine to be appropriate, including, but not limited to:

(a) withholding of payments to the CONSULTANT under the Contract until the 
CONSULTANT complies, and/or

(b) cancellation, termination or suspension of the Contract, in whole or in part.

(6) Incorporation of Provisions: The CONSULTANT shall include the provisions of 
paragraphs (1) through (6) in every subcontract, including procurements of materials and 
leases of equipment, unless exempt by the Regulations, or directives issued pursuant 
thereto.
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The CONSULTANT shall take such action with respect to any SUBCONSULTANT
procurement as the LPA or INDOT may direct as a means of enforcing such provisions 
including sanctions for noncompliance: Provided, however, that, in the event a 
CONSULTANT becomes involved in, or is threatened with, litigation with a 
SUBCONSULTANT or supplier as a result of such direction, the CONSULTANT may 
request the LPA to enter into such litigation to protect the interests of the LPA, and, in 
addition, the CONSULTANT may request the United States to enter into such litigation 
to protect the interests of the United States.

13. Disputes.

A. Should any disputes arise with respect to this Contract, the CONSULTANT and the LPA agree 
to act promptly and in good faith to resolve such disputes in accordance with this Section 13.
Time is of the essence in the resolution of disputes.

B. The CONSULTANT agrees that the existence of a dispute notwithstanding, it will continue 
without delay to carry out all of its responsibilities under this Contract that are not affected by 
the dispute.  Should the CONSULTANT fail to continue to perform its responsibilities 
regarding all non-disputed work, without delay, any additional costs (including reasonable 
attorneys’ fees and expenses) incurred by the LPA or the CONSULTANT as a result of such 
failure to proceed shall be borne by the CONSULTANT.

C. If a party to this Contract is not satisfied with the progress toward resolving a dispute, the party 
must notify the other party of this dissatisfaction in writing.  Upon written notice, the parties 
have ten (10) business days, unless the parties mutually agree in writing to extend this period, 
following the written notification to resolve the dispute.  If the dispute is not resolved within ten 
(10) business days, a dissatisfied party may submit the dispute in writing to initiate negotiations 
to resolve the dispute. The LPA may withhold payments on disputed items pending resolution 
of the dispute. 

14. Drug-Free Workplace Certification.

A. The CONSULTANT hereby covenants and agrees to make a good faith effort to provide and 
maintain a drug-free workplace, and that it will give written notice to the LPA within ten (10) 
days after receiving actual notice that an employee of the CONSULTANT in the State of 
Indiana has been convicted of a criminal drug violation occurring in the CONSULTANT's 
workplace.  False certification or violation of the certification may result in sanctions including, 
but not limited to, suspension of Contract payments, termination of this Contract and/or 
debarment of contracting opportunities with the LPA. 

B. The CONSULTANT certifies and agrees that it will provide a drug-free workplace by:

i. Publishing and providing to all of its employees a statement notifying their employees 
that the unlawful manufacture, distribution, dispensing, possession or use of a controlled 
substance is prohibited in the CONSULTANT’s workplace and specifying the actions 
that will be taken against employees for violations of such prohibition;

ii. Establishing a drug-free awareness program to inform its employees of (1) the dangers of 
drug abuse in the workplace; (2) the CONSULTANT’s policy of maintaining a drug-free 
workplace; (3) any available drug counseling, rehabilitation, and employee assistance 
programs; and (4) the penalties that may be imposed upon an employee for drug abuse 
violations occurring in the workplace;
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iii. Notifying all employees in the statement required by subparagraph 14.B.i above that as a 
condition of continued employment, the employee will (1) abide by the terms of the 
statement; and (2) notify the CONSULTANT of any criminal drug statute conviction for 
a violation occurring in the workplace no later than five (5) days after such conviction;

iv. Notifying in writing the LPA within ten (10) days after receiving notice from an 
employee under subdivision 14.B.iii(2) above, or otherwise receiving actual notice of 
such conviction;

v. Within thirty (30) days after receiving notice under subdivision 14.B.iii(2) above of a 
conviction, imposing the following sanctions or remedial measures on any employee who 
is convicted of drug abuse violations occurring in the workplace: (1) take appropriate 
personnel action against the employee, up to and including termination; or (2) require 
such employee to satisfactorily participate in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State or local health, law enforcement, 
or other appropriate agency; and

vi. Making a good faith effort to maintain a drug-free workplace through the implementation 
of subparagraphs 14.B.i. through 14.B.v. above.

15. Employment Eligibility Verification. The CONSULTANT affirms under the penalties of perjury 
that he/she/it does not knowingly employ an unauthorized alien. 

The CONSULTANT shall enroll in and verify the work eligibility status of all his/her/its newly hired 
employees through the E-Verify program as defined in IC 22-5-1.7-3. The CONSULTANT is not 
required to participate should the E-Verify program cease to exist.  Additionally, the CONSULTANT
is not required to participate if the CONSULTANT is self-employed and does not employ any 
employees. 

The CONSULTANT shall not knowingly employ or contract with an unauthorized alien. The 
CONSULTANT shall not retain an employee or contract with a person that the CONSULTANT
subsequently learns is an unauthorized alien.

The CONSULTANT shall require his/her/its subcontractors, who perform work under this Contract, 
to certify to the CONSULTANT that the SUB-CONSULTANT does not knowingly employ or 
contract with an unauthorized alien and that the SUB-CONSULTANT has enrolled and is 
participating in the E-Verify program. The CONSULTANT agrees to maintain this certification 
throughout the duration of the term of a contract with a SUB-CONSULTANT.

The LPA may terminate for default if the CONSULTANT fails to cure a breach of this provision no 
later than thirty (30) days after being notified by the LPA.

16. Force Majeure.    In the event that either party is unable to perform any of its obligations under this 
Contract or to enjoy any of its benefits because of fire, natural disaster, acts of God, acts of war, 
terrorism, civil disorders, decrees of governmental bodies, strikes, lockouts, labor or supply 
disruptions or similar causes beyond the reasonable control of the affected party (hereinafter referred 
to as a Force Majeure Event), the party who has been so affected shall immediately give written notice 
to the other party of the occurrence of the Force Majeure Event (with a description in reasonable detail 
of the circumstances causing such Event) and shall do everything reasonably possible to resume 
performance.  Upon receipt of such written notice, all obligations under this Contract shall be 
immediately suspended for as long as such Force Majeure Event continues and provided that the 
affected party continues to use commercially reasonable efforts to recommence performance 
whenever and to whatever extent possible without delay.  If the period of nonperformance exceeds 
thirty (30) days from the receipt of written notice of the Force Majeure Event, the party whose ability 
to perform has not been so affected may, by giving written notice, terminate this Contract.  
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17. Governing Laws. This Contract shall be construed in accordance with and governed by the laws of 
the State of Indiana and the suit, if any, must be brought in the State of Indiana. The CONSULTANT
consents to the jurisdiction of and to venue in any court of competent jurisdiction in the State of 
Indiana.

18. Liability.    If the CONSULTANT or any of its SUB-CONSULTANTS fail to comply with any 
federal requirement which results in the LPA’s repayment of federal funds to INDOT the 
CONSULTANT shall be responsible to the LPA, for repayment of such costs to the extent such costs 
are caused by the CONSULTANT and/or its SUB-CONSULTANTS.

19. Indemnification. The CONSULTANT agrees to indemnify the LPA, and their agents, officials, and 
employees, and to hold each of them harmless, from claims and suits including court costs, attorney's 
fees, and other expenses caused by any negligent act, error or omission of, or by any recklessness or 
willful misconduct by, the CONSULTANT and/or its SUB-CONSULTANTS, if any, under this 
Contract, provided that if the CONSULTANT is a “contractor” within the meaning of I.C. 8-3-2-12.5,
this indemnity obligation shall be limited by and interpreted in accordance with I.C. 8-23-2-12-5. The 
LPA shall not provide such indemnification to the CONSULTANT.

20. Independent Contractor. Both parties hereto, in the performance of this Contract, shall act in an 
individual capacity and not as agents, employees, partners, joint ventures or associates of one another. 
The employees or agents of one party shall not be deemed or construed to be the employees or agents 
of the other party for any purposes whatsoever. Neither party will assume liability for any injury 
(including death) to any persons, or damage to any property, arising out of the acts or omissions of the 
agents or employees of the other party.  The CONSULTANT shall be responsible for providing all 
necessary unemployment and workers’ compensation insurance for its employees.

21. Insurance - Liability for Damages.

A. The CONSULTANT shall be responsible for the accuracy of the Services performed under this 
Contract and shall promptly make necessary revisions or corrections resulting from its 
negligence, errors or omissions without any additional compensation from the LPA.
Acceptance of the Services by the LPA shall not relieve the CONSULTANT of responsibility 
for subsequent correction of its negligent act, error or omission or for clarification of 
ambiguities.  The CONSULTANT shall have no liability for the errors or deficiencies in 
designs, drawings, specifications or other services furnished to the CONSULTANT by the LPA 
on which the Consultant has reasonably relied, provided that the foregoing shall not relieve the
CONSULTANT from any liability from the CONSULTANT’S failure to fulfill its obligations 
under this Contract, to exercise its professional responsibilities to the LPA, or to notify the LPA 
of any errors or deficiencies which the CONSULTANT knew or should have known existed.

B. During construction or any phase of work performed by others based on Services provided by 
the CONSULTANT, the CONSULTANT shall confer with the LPA when necessary for the 
purpose of interpreting the information, and/or to correct any negligent act, error or omission.  
The CONSULTANT shall prepare any plans or data needed to correct the negligent act, error or 
omission without additional compensation, even though final payment may have been received 
by the CONSULTANT.  The CONSULTANT shall give immediate attention to these changes 
for a minimum of delay to the project.

C. The CONSULTANT shall be responsible for damages including but not limited to direct and 
indirect damages incurred by the LPA as a result of any negligent act, error or omission of the 
CONSULTANT, and for the LPA’s losses or costs to repair or remedy construction.  
Acceptance of the Services by the LPA shall not relieve the CONSULTANT of responsibility 
for subsequent correction.
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D. The CONSULTANT shall be required to maintain in full force and effect, insurance as 
described below from the date of the first authorization to proceed until the LPA’s acceptance 
of the work product.  The CONSULTANT shall list both the LPA and INDOT as insureds on 
any policies.  The CONSULTANT must obtain insurance written by insurance companies 
authorized to transact business in the State of Indiana and licensed by the Department of 
Insurance as either admitted or non-admitted insurers.

E. The LPA, its officers and employees assume no responsibility for the adequacy of limits and 
coverage in the event of any claims against the CONSULTANT, its officers, employees, sub-
consultants or any agent of any of them, and the obligations of indemnification in Section 19
herein shall survive the exhaustion of limits of coverage and discontinuance of coverage beyond 
the term specified, to the fullest extent of the law.

F. The CONSULTANT shall furnish a certificate of insurance and all endorsements to the LPA 
prior to the commencement of this Contract.  Any deductible or self-insured retention amount 
or other similar obligation under the insurance policies shall be the sole obligation of the
CONSULTANT.  Failure to provide insurance as required in this Contract is a material breach 
of Contract entitling the LPA to immediately terminate this Contract.

I. Professional Liability Insurance

The CONSULTANT must obtain and carry professional liability insurance as follows:  
For INDOT Prequalification Work Types 1.1, 12.2-12.6 the CONSULTANTS shall 
provide not less than $250,000.00 professional liability insurance per claim and 
$250.000.00 aggregate for all claims for negligent performance.  For Work Types 2.2, 
3.1, 3.2, 4.1, 4.2, 5.5, 5.8, 5.11, 6.1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1 – 10.4, 11.1, 13.1, 14.1 –
14.5, the CONSULTANTS shall carry professional liability insurance in an amount not 
less than $1,000,000.00 per claim and $1,000,000.00 aggregate for all claims for 
negligent performance.  The CONSULTANT shall maintain the coverage for a period 
ending two (2) years after substantial completion of construction.

II. Commercial General Liability Insurance

The CONSULTANT must obtain and carry Commercial / General liability insurance as 
follows: For INDOT Prequalification Work Types 2.1, 6.1, 7.1, 8.1, 8.2, 9.1, 9.2, 10.1 -
10.4, 11.1, 13.1, 14.1 - 14.5, the CONSULTANT shall carry $1,000,000.00 per 
occurrence, $2,000,000.00 general aggregate. Coverage shall be on an occurrence form, 
and include contractual liability. The policy shall be amended to include the following 
extensions of coverage:

1. Exclusions relating to the use of explosives, collapse, and underground damage 
to property shall be removed.

2. The policy shall provide thirty (30) days notice of cancellation to LPA.

3. The CONSULTANT shall name the LPA as an additional insured.

III. Automobile Liability

The CONSULTANT shall obtain automobile liability insurance covering all owned, 
leased, borrowed, rented, or non-owned autos used by employees or others on behalf of 
the CONSULTANT for the conduct of the CONSULTANT’s business, for an amount not 
less than $1,000,000.00 Combined Single Limit for Bodily Injury and Property Damage. 
The term “automobile” shall include private passenger autos, trucks, and similar type 
vehicles licensed for use on public highways.  The policy shall be amended to include the 
following extensions of coverage:
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1. Contractual Liability coverage shall be included.

2. The policy shall provide thirty (30) days notice of cancellation to the LPA.

3. The CONSULTANT shall name the LPA as an additional insured.

IV. Watercraft Liability (When Applicable)

1. When necessary to use watercraft for the performance of the CONSULTANT’s
Services under the terms of this Contract, either by the CONSULTANT, or any 
SUB-CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the 
watercraft shall carry watercraft liability insurance in the amount of $1,000,000 
Combined Single Limit for Bodily Injury and Property Damage, including 
Protection & Indemnity where applicable. Coverage shall apply to owned, non-
owned, and hired watercraft.

2. If the maritime laws apply to any work to be performed by the CONSULTANT
under the terms of the agreement, the following coverage shall be provided:

a. United States Longshoremen & Harbor workers

b. Maritime Coverage - Jones Act

3. The policy shall provide thirty (30) days notice of cancellation to the LPA.

4. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured.

V. Aircraft Liability (When Applicable)

1. When necessary to use aircraft for the performance of the CONSULTANT’s 
Services under the terms of this Contract, either by the CONSULTANT or SUB-
CONSULTANT, the CONSULTANT or SUB-CONSULTANT operating the 
aircraft shall carry aircraft liability insurance in the amount of $5,000,000 
Combined Single Limit for Bodily Injury and Property Damage, including 
Passenger Liability.  Coverage shall apply to owned, non-owned and hired aircraft.

2. The policy shall provide thirty (30) days notice of cancellation to the LPA.

3. The CONSULTANT or SUB-CONSULTANT shall name the LPA as an 
additional insured.

22. Merger and Modification. This Contract constitutes the entire agreement between the parties.  No 
understandings, agreements or representations, oral or written, not specified within this Contract will 
be valid provisions of this Contact.  This Contract may not be modified, supplemented or amended, in 
any manner, except by written agreement signed by all necessary parties.

23. Notice to Parties: Any notice, request, consent or communication (collectively a “Notice”) under 
this Agreement shall be effective only if it is in writing and (a) personally delivered; (b) sent by 
certified or registered mail, return receipt requested, postage prepaid; or (c) sent by a nationally 
recognized overnight delivery service, with delivery confirmed and costs of delivery being prepaid, 
addressed as follows:
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Notices to the LPA shall be sent to:

Andrew Cibor, PE, PTOE
Transportation & Traffic Engineer
City of Bloomington
401 N. Morton Street, Suite 130
Bloomington, Indiana 47404

Notices to the CONSULTANT shall be sent to:

Willis R. Conner, President
American Structurepoint, Inc.
7260 Shadeland Station
Indianapolis, Indiana 46256

or to such other address or addresses as shall be furnished in writing by any party to the other party.  
Unless the sending party has actual knowledge that a Notice was not received by the intended 
recipient, a Notice shall be deemed to have been given as of the date (i) when personally delivered; (ii) 
three (3) days after the date deposited with the United States mail properly addressed; or (iii) the next 
day when delivered during business hours to overnight delivery service, properly addressed and prior 
to such delivery service’s cut off time for next day delivery.  The parties acknowledge that notices 
delivered by facsimile or by email shall not be effective.

24. Order of Precedence; Incorporation by Reference. Any inconsistency or ambiguity in this 
Contract shall be resolved by giving precedence in the following order:  (1) This Contract and 
attachments, (2) RFP document, (3) the CONSULTANT’s response to the RFP document, and (4)
attachments prepared by the CONSULTANT.  All of the foregoing are incorporated fully by 
reference.  

25. Ownership of Documents and Materials. All documents, records, programs, data, film, tape, 
articles, memoranda, and other materials not developed or licensed by the CONSULTANT prior to 
execution of this Contract, but specifically developed under this Contract shall be considered “work 
for hire” and the CONSULTANT assigns and transfers any ownership claim to the LPA and all such 
materials (“Work Product) will be the property of the LPA. The CONSULTANT agrees to execute 
and deliver such assignments or other documents as may be requested by the LPA. Use of these 
materials, other than related to contract performance by the CONSULTANT, without the LPA’s prior 
written consent, is prohibited. During the performance of this Contract, the CONSULTANT shall be 
responsible for any loss of or damage to any of the Work Product developed for or supplied by 
INDOT and used to develop or assist in the Services provided herein while any such Work Product is 
in the possession or control of the CONSULTANT. Any loss or damage thereto shall be restored at 
the CONSULTANT’s expense.  The CONSULTANT shall provide the LPA full, immediate, and 
unrestricted access to the Work Product during the term of this Contract.  The CONSULTANT 
represents, to the best of its knowledge and belief after diligent inquiry and other than as disclosed in 
writing prior to or contemporaneously with the execution of this Contract by the CONSULTANT, that 
the Work Product does not infringe upon or misappropriate the intellectual property or other rights of 
any third party.  The CONSULTANT shall not be liable for the use of its deliverables described in
Appendix “A” on other projects without the express written consent of the CONSULTANT or as 
provided in Appendix “A”. The LPA acknowledges that it has no claims to any copyrights not 
transferred to INDOT under this paragraph.

26. Payments.  All payments shall be made in arrears and in conformance with the LPA’s fiscal policies 
and procedures. 

27. Penalties, Interest and Attorney's Fees. The LPA will in good faith perform its required 
obligations hereunder, and does not agree to pay any penalties, liquidated damages, interest, or 
attorney's fees, except as required by Indiana law in part, IC 5-17-5, I. C. 34-54-8, and I. C. 34-13-1.
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28. Pollution Control Requirements.  If this Contract is for $100,000 or more, the CONSULTANT:

i. Stipulates that any facility to be utilized in performance under or to benefit from this Contract 
is not listed on the Environmental Protection Agency (EPA) List of Violating Facilities issued 
pursuant to the requirements of the Clean Air Act, as amended, and the Federal Water 
Pollution Control Act, as amended;

ii. Agrees to comply with all of the requirements of section 114 of the Clean Air Act and section 
308 of the Federal Water Pollution Control Act, and all regulations and guidelines issued 
thereunder; and

iii. Stipulates that, as a condition of federal aid pursuant to this Contract, it shall notify INDOT 
and the Federal Highway Administration of the receipt of any knowledge indicating that a 
facility to be utilized in performance under or to benefit from this Contract is under 
consideration to be listed on the EPA Listing of Violating Facilities.

29. Severability.  The invalidity of any section, subsection, clause or provision of this Contract shall not 
affect the validity of the remaining sections, subsections, clauses or provisions of this Contract.

30. Status of Claims.  The CONSULTANT shall give prompt written notice to the LPA any claims made 
for damages against the CONSULTANT resulting from Services performed under this Contract and 
shall be responsible for keeping the LPA currently advised as to the status of such claims.  The
CONSULTANT shall send notice of claims related to work under this Contract to: 

Andrew Cibor, PE, PTOE
Transportation & Traffic Engineer
City of Bloomington
401 N. Morton Street, Suite 130
Bloomington, Indiana 47404

31. Sub-consultant Acknowledgement. The CONSULTANT agrees and represents and warrants to the 
LPA, that the CONSULTANT will obtain signed Sub-consultant Acknowledgement forms, from all 
SUB-CONSULTANTS providing Services under this Contract or to be compensated for Services 
through this Contract.  The CONSULTANT agrees to provide signed originals of the Sub-consultant 
Acknowledgement form(s) to the LPA for approval prior to performance of the Services by any SUB-
CONSULTANT.

32. Substantial Performance. This Contract shall be deemed to be substantially performed only when 
fully performed according to its terms and conditions and any modification or Amendment thereof. 

33. Taxes.  The LPA will not be responsible for any taxes levied on the CONSULTANT as a result of this 
Contract.

34. Termination for Convenience.

A. The LPA may terminate, in whole or in part, whenever, for any reason, when the LPA 
determines that such termination is in its best interests. Termination or partial termination of 
Services shall be effected by delivery to the CONSULTANT of a Termination Notice at least 
fifteen (15) days prior to the termination effective date, specifying the extent to which 
performance of Services under such termination becomes effective. The CONSULTANT shall 
be compensated for Services properly rendered prior to the effective date of termination.  The 
LPA will not be liable for Services performed after the effective date of termination.

B. If the LPA terminates or partially terminates this Contract for any reason regardless of whether 
it is for convenience or for default, then and in such event, all data, reports, drawings, plans, 
sketches, sections and models, all specifications, estimates, measurements and data pertaining 
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to the project, prepared under the terms or in fulfillment of this Contract, shall be delivered 
within ten (10) days to the LPA. In the event of the failure by the CONSULTANT to make 
such delivery upon demand, the CONSULTANT shall pay to the LPA any damage (including 
costs and reasonable attorneys’ fees and expenses) it may sustain by reason thereof.  

35. Termination for Default.

A. With the provision of twenty (20) days written notice to the CONSULTANT, the LPA may 
terminate this Contract in whole or in part if 

(i) the CONSULTANT fails to:

1. Correct or cure any breach of this Contract within such time, provided that if such 
cure is not reasonably achievable in such time, the CONSULTANT shall have up 
to ninety (90) days from such notice to effect such cure if the CONSULTANT 
promptly commences and diligently pursues such cure as soon as practicable;

2. Deliver the supplies or perform the Services within the time specified in this 
Contract or any amendment or extension;

3. Make progress so as to endanger performance of this Contract; or

4. Perform any of the other provisions of this Contract to be performed by the 
CONSULTANT; or 

(ii) if any representation or warranty of the CONSULTANT is untrue or inaccurate in any 
material respect at the time made or deemed to be made.

B. If the LPA terminates this Contract in whole or in part, it may acquire, under the terms and in 
the manner the LPA considers appropriate, supplies or services similar to those terminated, and 
the CONSULTANT will be liable to the LPA for any excess costs for those supplies or 
services.  However, the CONSULTANT shall continue the work not terminated.

C. The LPA shall pay the contract price for completed supplies delivered and Services accepted.  
The CONSULTANT and the LPA shall agree on the amount of payment for manufactured 
materials delivered and accepted and for the protection and preservation of the property.  
Failure to agree will be a dispute under the Disputes clause (see Section 13).  The LPA may 
withhold from the agreed upon price for Services any sum the LPA determine necessary to 
protect the LPA against loss because of outstanding liens or claims of former lien holders.

D. The rights and remedies of the LPA in this clause are in addition to any other rights and 
remedies provided by law or equity or under this Contract.  

E. Default by the LPA.  If the CONSULTANT believes the LPA is in default of this Contract, it 
shall provide written notice immediately to the LPA describing such default.  If the LPA fails to 
take steps to correct or cure any material breach of this Contract within sixty (60) days after 
receipt of such written notice, the CONSULTANT may cancel and terminate this Contract and 
institute the appropriate measures to collect monies due up to and including the date of 
termination, including reasonable attorney fees and expenses, provided that if such cure is not 
reasonably achievable in such time, the LPA shall have up to one hundred twenty (120) days 
from such notice to effect such cure if the LPA promptly commences and diligently pursues 
such cure as soon as practicable.  The CONSULTANT shall be compensated for Services 
properly rendered prior to the effective date of such termination.  The CONSULTANT agrees 
that it has no right of termination for non-material breaches by the LPA.
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36. Waiver of Rights. No rights conferred on either party under this Contract shall be deemed waived, 
and no breach of this Contract excused, unless such waiver or excuse is approved in writing and 
signed by the party claimed to have waived such right.  Neither the LPA’s review, approval or 
acceptance of, nor payment for, the Services required under this Contract shall be construed to operate 
as a waiver of any rights under this Contract or of any cause of action arising out of the performance 
of this Contract, and the CONSULTANT shall be and remain liable to the LPA in accordance with 
applicable law for all damages to the LPA caused by the CONSULTANT's negligent performance of 
any of the Services furnished under this Contract.

37. Work Standards/Conflicts of Interest. The CONSULTANT shall understand and utilize all 
relevant INDOT standards including, but not limited to, the most current version of the Indiana 
Department of Transportation Design Manual, where applicable, and other appropriate materials and 
shall perform all Services in accordance with the standards of care, skill and diligence required in 
Appendix “A” or, if not set forth therein, ordinarily exercised by competent professionals doing work 
of a similar nature.

38. No Third-Party Beneficiaries. This Agreement is solely for the benefit of the parties hereto.  Other 
than the indemnity rights under this Contract, nothing contained in this Agreement is intended or shall 
be construed to confer upon any person or entity (other than the parties hereto) any rights, benefits or 
remedies of any kind or character whatsoever.

39. No Investment in Iran.      As required by IC 5-22-16.5, the CONSULTANT certifies that the 
CONSULTANT is not engaged in investment activities in Iran.  Providing false certification may 
result in the consequences listed in IC 5-22-16.5-14, including termination of this Contract and denial 
of future state contracts, as well as an imposition of a civil penalty.  

40. Assignment of Antitrust Claims.     The CONSULTANT assigns to the State all right, title and 
interest in and to any claims the CONSULTANT now has, or may acquire, under state or federal 
antitrust laws relating to the products or services which are the subject of this Contract.

[Remainder of Page Intentionally Left Blank]
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Non-Collusion.

The undersigned attests, subject to the penalties for perjury, that he/she is the CONSULTANT, or that he/she is 
the  properly authorized representative, agent, member or officer of the CONSULTANT, that he/she has not, 
nor has any other member, employee, representative, agent or officer of the CONSULTANT, directly or 
indirectly, to the best of his/her knowledge, entered into or offered to enter into any combination, collusion or 
agreement to receive or pay, and that he/she has not received or paid, any sum of money or other consideration 

for the execution of this Contract other than that which appears upon the face of this Contract. Furthermore, 

if the undersigned has knowledge that a state officer, employee, or special state appointee, as those 

terms are defined in IC §4-2-6-1, has a financial interest in the Contract, the Party attests to 

compliance with the disclosure requirements in IC §4-2-6-10.5.

In Witness Whereof, the CONSULTANT and the LPA have, through duly authorized representatives, entered 
into this Contract.  The parties having read and understand the forgoing terms of this Contract do by their 
respective signatures dated below hereby agree to the terms thereof.

CONSULTANT

American Structurepoint, Inc.

LOCAL PUBLIC AGENCY

City of Bloomington, Indiana

Steven J. Davidson, PE
Executive Vice President

John Hamilton, Mayor

_____________________________________
Terri Porter, Director
Planning & Transportation Department

_____________________________________
Kyla Cox Deckard, President
Board of Public Works
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APPENDIX "A"

SERVICES TO BE FURNISHED BY CONSULTANT:

In fulfillment of this Contract, the CONSULTANT shall comply with the requirements of the appropriate 
regulations and requirements of the Indiana Department of Transportation and Federal Highway Administration.  

The CONSULTANT shall be responsible for performing the following activities: 

A. ENGINEERING PERSONNEL

For the fulfillment of all services outlined in Section B below, the CONSULTANT will provide one 
full-time Resident Project Representative, inspectors, and clerical and secretarial personnel as required 
for a period of time necessary to complete the construction project and final construction report.

The qualifications and experiences of personnel provided by the CONSULTANT are subject to 
approval by the LOCAL PUBLIC AGENCY and INDOT, and no personnel will be assigned to the 
project until LOCAL PUBLIC AGENCY and INDOT approval is obtained.

The full-time Resident Project Representative will take directions from and report to the INDOT Area 
Engineer on all matters concerning contract compliance and administration.

The full-time Resident Project Representative will coordinate project activities with the LOCAL 
PUBLIC AGENCY Project Coordinator and INDOT Area Engineer.

B. DESCRIPTION OF SERVICES

1. CONSTRUCTION SCHEDULE: Review the construction schedule prepared by the Contractor 

for compliance with the contract and give to the LOCAL PUBLIC AGENCY detailed 

documentation concerning its acceptability.

2. CONFERENCES: Attend preconstruction conferences as directed by the LOCAL PUBLIC 

AGENCY, arrange a schedule of progress meetings and such other job conferences as 

required for the timely and acceptable conduct of the job, and submit such schedules prepared 

to the LOCAL PUBLIC AGENCY for notification to those who are expected to attend. 

Record for the LOCAL PUBLIC AGENCY, as directed, minutes of such meetings. The 

CONSULTANT shall be available for conferences as requested by the LOCAL PUBLIC 

AGENCY, INDOT, and Federal Highway Administration to review working details of the 

project. The LOCAL PUBLIC AGENCY, INDOT, and Federal Highway Administration may 

review and inspect the activities whenever desired during the life of the Agreement. 

3. LIAISON: Serve as the LOCAL PUBLIC AGENCY’s liaison with the Contractor, working 

principally through the Contractor’s field superintendent or such other person in authority as 

designated by the Contractor. Acting in liaison capacity, the Resident Project Representative 

shall be thoroughly familiar with the plans and specifications applicable to the project to 

monitor the Contractor for compliance with provisions therein. Any deviation observed shall 

be reported to the LOCAL PUBLIC AGENCY and INDOT by the Resident Project 

Representative.
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Serve as the LOCAL PUBLIC AGENCY’s liaison with the traveling public and nearby affected 
business owners and property owners.  The Resident Project Representative will offer 
information and provide field office numbers to interested parties.  If necessary, the Resident 
Project Representative will attend and participate in any public information meetings.

4. COOPERATE with the LOCAL PUBLIC AGENCY in dealing with the various federal, state, 

and local agencies having jurisdiction over the project.

5. ASSIST the LOCAL PUBLIC AGENCY and INDOT in obtaining from the Contractor a list 

of his proposed suppliers and subcontractors.

6. ASSIST the LOCAL PUBLIC AGENCY and INDOT in obtaining from the Contractor 

additional details or information when needed at the job site for proper execution of work. 

7. EQUIPMENT: Furnish all equipment necessary to sample and test materials in accordance 

with INDOT procedures.

8. SAMPLES:  Obtain field samples of materials delivered to the site as required by INDOT and 

deliver such samples to the appropriate INDOT laboratory office.

9. SHOP DRAWINGS

a. Receive shop drawings and falsework drawings. Check for completeness and then 

forward to LOCAL PUBLIC AGENCY’s DESIGN ENGINEER for approval.

b. Review approved shop and falsework drawings, specifications, and other 

submissions, record receipt of this data, maintain a file of all drawings and 

submissions, and check construction for compliance in accordance with the Contract 

Documents

c. Alert the Contractor’s field superintendent when it is observed that materials or 

equipment are being or about to be used or installed before approval of shop 

drawings or samples, where such are required, and inform the LOCAL PUBLIC 

AGENCY and INDOT when he believes it is necessary to disapprove work as failing 

to conform to the Contract Documents

10. REVIEW OF WORK, INSPECTION, AND TESTS

a. Conduct on-site inspections for the LOCAL PUBLIC AGENCY of the work in 

progress as a basis for determining the project is proceeding in accordance with the 

Contract Documents

b. Provide on-site acceptance testing of materials in the manner and extent prescribed 

by the latest edition of the INDOT Construction Manual and in accordance with 

current accepted practices 

c. Accompany visiting inspectors representing local, state, or federal agencies having

jurisdiction over the project, and report details of such inspection to the LOCAL 

PUBLIC AGENCY and INDOT

d. Verify required testing has been accomplished



Version 6-8-2017

20170085320

11. MODIFICATION: Consider and evaluate the Contractor’s suggestions for modifications in 

drawings and/or specifications and report them with recommendations to the LOCAL 

PUBLIC AGENCY and INDOT.

12. RECORDS

a. Prepare and maintain at the job site orderly files of correspondence, reports of job 

conferences, shop drawings and other submissions, reproductions of original 

Contract Documents, including all addenda, change orders, and additional drawings 

subsequent to the award of the Contract, progress reports, and other project-related 

documents

b. Keep a diary or logbook recording hours on the job site, weather conditions, list of 

visiting officials, decisions, general observations, and specific observations with 

regard to test procedures. Upon request, furnish copies of such a diary or logbook to 

the LOCAL PUBLIC AGENCY

c. Maintain for the LOCAL PUBLIC AGENCY a record of names, addresses, and 

telephone numbers of all subcontractors and major material suppliers

d. Maintain a set of drawings on which authorized changes are noted and deliver to the 

LOCAL PUBLIC AGENCY upon request, but in any event at the completion of the 

project

e. Prepare the Final Construction Record and Final Estimate as required by INDOT and 

the LOCAL PUBLIC AGENCY.  Provide a copy of the Final Construction Record to 

the LOCAL PUBLIC AGENCY

13. REPORTS: Furnish to INDOT and the LOCAL PUBLIC AGENCY at periodic intervals, as 

required, progress reports of the project, including the Contractor’s compliance with the 

approved construction schedule.

14. PROGRESS ESTIMATES: Prepare progress estimates for periodic partial payments to the 

Contractor and deliver to the LOCAL PUBLIC AGENCY and INDOT for review and 

processing. The payments to the Contractor will be based on estimates of the value of work 

performed and materials complete and in place in accordance with the contract.

15. PROJECT RESPONSIBILITY:  The Resident Project Representative will be responsible for the 

documentation of pay quantities and estimates and the maintenance of appropriate records 

related to the construction of this project.

16. WORK SCHEDULE AND SUSPENSION: The CONSULTANT’s crew will be required to 

regulate their work week to conform to the Contractor’s hours in accordance with the 

directions of the INDOT Area Engineer. If work on the construction project is suspended and 

all matters concerning contract compliance and administration are complete, the services of

the CONSULTANT may also be suspended without cost to the project. 

17. CONTRACT ADMINISTRATION: The CONSULTANT will administer the contract in 

accordance with INDOT procedures.
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18. CONSULTANT shall not at any time supervise, direct, or have control over Contractor’s 
work, nor shall CONSULTANT have authority over or responsibility for the means, methods, 
techniques, sequences, or procedures of construction selected or used by Contractor, for 
security or safety at the Site, for safety precautions and programs incident to the Contractor’s 
work in progress, nor for any failure of Contractor to comply with laws and regulations 
applicable to Contractor’s furnishing and performing the Work.

- Remainder of this page intentionally left blank -
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APPENDIX "B"

INFORMATION AND SERVICES TO BE FURNISHED BY THE LPA:

The LPA shall furnish the CONSULTANT with the following:

1. Designated employee and Project Coordinator to coordinate activities between CONSULTANT, 
INDOT, and the LOCAL PUBLIC AGENCY

2. Assistance to the CONSULTANT by placing at his disposal all available information pertinent to 
the project
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APPENDIX "C"

SCHEDULE:

No work under this Contract shall be performed by the CONSULTANT until the CONSULTANT receives a 
written notice to proceed from the LPA.

All work by the CONSULTANT under this Contract shall be completed and delivered to the LPA for review 
and approval within the approximate time periods shown in the following submission schedule:

1. The CONSULTANT will be prepared to begin services under this Contract within five days after 
a letter of proceed is received from the LOCAL PUBLIC AGENCY.  The CONSULTANT shall 
complete and deliver the final construction record and final estimate to the INDOT Area 
Manager within 45 days after the contractor’s last day of work.

2. CONSULTANT’s fee assumes 38 weeks of construction inspection activities.
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APPENDIX "D"

1. The CONSULTANT will receive as payment for the work performed under this Contract the total amount 
not to exceed $393,398.32, unless a modification of the Contract is approved in writing by the LOCAL 
PUBLIC AGENCY and INDOT.

2. The CONSULTANT will be paid for the work described in Appendix “A” in accordance with the 
following negotiated hourly billing rates per classification.

Labor 
Classification

Allowable Hourly Rates Per Year

2017/2018 2018/2019 2019/2020

Regular Overtime Regular Overtime Regular Overtime

Project 
Manager

$185.01 N/A $192.41 N/A $200.09 N/A

Project 
Engineer

$114.86 $133.24 $119.44 $138.56 $124.24 $144.12

Resident 
Project 

Representative
$108.20 $125.52 $112.56 $130.57 $117.04 $135.77

Inspectors $83.47 $96.83 $86.80 $100.69 $90.26 $104.71

Intern $48.27 $56.00 $50.21 $58.25 $52.20 $60.50

3. The classification rates are based on the calendar year for the actual hours of work performed by 
essential personnel exclusively working on this Contract. For those services performed by the 
CONSULTANT, the CONSULTANT will be reimbursed the direct non-salary costs (the actual costs 
of such out-of-pocket expenses directly attributable to this Contract such as fares, subsistence, 
mileage, long distance calls, equipment rentals, reproductions, etc.) as approved by INDOT. The 
direct non-salary costs for travel reimbursement shall not exceed the limitations on travel expenses set 
out in the current INDOT policy on travel reimbursement. 

4. For those services performed by other than the CONSULTANT, the CONSULTANT will be 
reimbursed for the actual invoice for the services performed by other than the CONSULTANT, 
provided that each such invoice shall be subject to approval as reasonable by the LOCAL PUBLIC 
AGENCY prior to any reimbursement therefore.

5. The actual amount payable shall be determined in accordance with a final audit by INDOT’s Division 
of Cost Accounting and Audits.

B. Method of Payment

1. Payment shall be made monthly to the CONSULTANT upon submission to the LOCAL 
PUBLIC AGENCY of an invoice. From the partial payment computed each month, there 
shall be deducted all previous partial fee payments made to the CONSULTANT.

2. If, prior to the satisfactory completion of the services under this Contract, the total of the 
direct and indirect costs incurred and the portion of the fixed fee completed by the 
CONSULTANT is within ten percent (10%) of the maximum amount payable, the 
CONSULTANT shall notify INDOT and the status will be evaluated.
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3. It is the policy of INDOT that Project Representatives and/or Inspectors are on the 
construction site whenever the Contractor is engaged in any activity requiring inspection or 
testing concurrent with the construction or activity.

4. In order for the Contractor to comply with the Contract Plans and Specifications and complete 
the work within the time required, it is often necessary for the Contractor to work more than 
an 8-hour day, and more than a 5-day week.  This in turn, may require the Resident Project 
Representative and Inspectors to work over 40 hours per week. Should this become 
necessary; overtime premium may be paid on this project at the rate of 1.5 times the actual 
hourly rate for all hours worked on this project by the Project Representatives and Inspectors 
over 40 hours per week. 



OWNER: City of Bloomington, Indiana

DESCRIPTION: Contract R-36022, Des No. 0901730

Tapp Road at Rockport Road Intersection Improvements

LETTING: March 14, 2018 Anticipated

NOTICE TO PROCEED: April 14, 2018 Anticipated

CONTRACT COMPLETION DATE: Anticipated

UTILITY COORDINATION ACTIVITIES: 1/8/2018 to 4/6/2018 = 13.00

PRECONSTRUCTION ACTIVITIES: 4/9/2018 to 4/20/2018 = 2.00

CONSTRUCTION ACTIVITIES: 4/23/2018 to 11/16/2018 = 30.00

POST CONSTRUCTION ACTIVITIES: 11/19/2018 to 12/28/2018 = 6.00

38.00

**Utility Coordination activities occuring prior to contractor's notice-to-proceed are not included in overall 38 week overall

construction duration.

The following pages (manhour justification and fee estimate) are based on the above construction schedule.  Any delay or extens

in the construction that significantly extends the completion date shown above may require an extension to this Agreement

and an increase in the estimated fees.

INSPECTION FEE JUSTIFICATION

MANHOURS BY CLASSIFICATION

November 15, 2018



LABOR

PROJECT MANAGER:  Perform contract planning, monitoring, administration activities

Regular time: 38 weeks @ 1 hours/week = 38

PROJECT MANAGER REGULAR HOURS = 38

PROJECT ENGINEER/SUPERVISOR:

Utility Coordination Activities

Regular Time: 13 weeks @ 10 hours/week = 130

Preconstruction Activities:

Regular Time: 2 weeks @ 40 hours/week = 80

Construction Activities:

Regular Time: 30 weeks @ 40 hours/week = 1,200

Overtime (assume 10%) 1,200 @ 10% = 120

Post-Construction Activities:

Regular Time: 6 weeks @ 40 hours/week = 240

PROJECT ENGINEER/SUPERVISOR TOTAL REGULAR HOURS = 1,650

PROJECT ENGINEER/SUPERVISOR TOTAL OVERTIME HOURS = 120

CONSTRUCTION INSPECTOR(S):

Preconstruction Activities: (assume 0 inspector(s) needed):

Regular Time: 2 weeks @ - hours/week = - 

Construction Activities: (assume 1.3 inspector(s) needed):

Regular Time: 30 weeks @ 52 hours/week = 1,560

Overtime (assume 10%) 1,560 @ 10% = 156

Post-Construction Activities:

Regular Time: - weeks @ 40 hours/week = - 

CONSTRUCTION INPSECTOR(S) TOTAL REGULAR HOURS = 1,560

CONSTRUCTION INPSECTOR(S) TOTAL OVERTIME HOURS = 156



INTERN(S):

Construction Activities:

Regular Time: 12 weeks @ 40 hours/week = 480

Overtime (assume 10%) 480 @ 10% = 48

Post-Construction Activities:

Regular Time: - weeks @ 40 hours/week = - 

INTERN(S) TOTAL REGULAR HOURS = 480

INTERN(S) TOTAL OVERTIME HOURS = 48

EXPENSES

Mileage:

Project Manager 38 weeks @ 50 miles/week = 1,900

PE/S Utility Coordination 13 weeks @ 100 miles/week = 1,300

Project Engineer/Supervisor 38 weeks @ 250 miles/week = 9,500

Inspector(s) 39 weeks @ 250 miles/week = 9,750

Intern(s) 12 weeks @ 250 miles/week = 3,000

TOTAL MILEAGE = 25,450



CLIENT: City of Bloomington, Indiana

DESCRIPTION: Contract R-36022, Des No. 0901730

Tapp Road at Rockport Road Intersection Improvements

Rate Units Fee

Project Manager 190.93$ 38 7,255.34$

Project Engineer/Supervisor (Regular) 111.69$ 1,650 184,288.50$             

Project Engineer/Supervisor (Overtime) 129.56$ 120 15,547.20$

Inspector(s) (Regular) 86.13$ 1,560 134,362.80$             

Inspector(s) (Overtime) 99.91$ 156 15,585.96$

Intern(s) (Regular) 49.82$ 480 23,913.60$

Intern(s) (Overtime) 57.79$ 48 2,773.92$

Mileage 0.380$ 25,450 9,671.00$

TOTAL INSPECTION FEE 393,398.32$             

American Structurepoint, Inc. (93%) = 365,860.44$             

VS Engineering, Inc. (DBE) (7%) = 27,537.88$

INSPECTION FEE SUMMARY

CONSTRUCTION INSPECTION SERVICES



City of Bloomington, IN
Tapp Rd Rockport Rd Inters Improv R-36022 Des# 0901730
2017.00853 (Project Number)
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American Structurepoint, Inc.

November 10, 2017

Wage Rates - Escalated 8/21/2017
Certified
Pay Rates
7/1/17 thru 

6/30/18
7/1/18 thru 

6/30/19
7/1/19 thru 

6/30/20
4.00% 4.00%

65.93 68.57 71.31
59.21 61.58 64.04
45.32 47.13 49.02
36.76 38.23 39.76
37.90 39.42 41.00
33.90 35.26 36.67
48.70 50.65 52.68
34.63 36.02 37.46
21.00 21.84 22.71
27.21 28.30 29.43
22.17 23.06 23.98
37.41 38.91 40.47
22.58 23.48 24.42
27.75 28.86 30.01
42.67 44.38 46.16
24.12 25.08 26.08
34.63 36.02 37.46
26.71 27.78 28.89
15.45 16.07 16.71

Provisional
Audited

Overhead Rate: 171.42% 171.42% 171.42%
Overhead Amount

113.02 117.54 122.24
101.50 105.56 109.78

77.69 80.79 84.03
63.01 65.53 68.16
64.97 67.57 70.28
58.11 60.44 62.86
83.48 86.82 90.30
59.36 61.75 64.21
36.00 37.44 38.93
46.64 48.51 50.45
38.00 39.53 41.11
64.13 66.70 69.37
38.71 40.25 41.86
47.57 49.47 51.44
73.14 76.08 79.13
41.35 42.99 44.71
59.36 61.75 64.21
45.79 47.62 49.52
26.48 27.55 28.64

Profit (Fixed Fee) % 15.00% 15.00% 15.00%
Fixed Fee Amount

26.84 27.92 29.03
24.11 25.07 26.07
18.45 19.19 19.96
14.97 15.56 16.19
15.43 16.05 16.69
13.80 14.36 14.93
19.83 20.62 21.45
14.10 14.67 15.25

8.55 8.89 9.25
11.08 11.52 11.98

9.03 9.39 9.76
15.23 15.84 16.48

9.19 9.56 9.94
11.30 11.75 12.22
17.37 18.07 18.79

9.82 10.21 10.62
14.10 14.67 15.25
10.88 11.31 11.76

6.29 6.54 6.80

Cost of Money 0.32% 0.32% 0.32%
COM Amount

0.21 0.22 0.23
0.19 0.20 0.20
0.15 0.15 0.16
0.12 0.12 0.13
0.12 0.13 0.13
0.11 0.11 0.12
0.16 0.16 0.17
0.11 0.12 0.12
0.07 0.07 0.07
0.09 0.09 0.09
0.07 0.07 0.08
0.12 0.12 0.13
0.07 0.08 0.08
0.09 0.09 0.10
0.14 0.14 0.15
0.08 0.08 0.08
0.11 0.12 0.12
0.09 0.09 0.09
0.05 0.05 0.05

206.00 214.25 222.81

185.01 192.41 200.09

141.61 147.26 153.17

114.86 119.44 124.24

118.42 123.17 128.10

105.92 110.17 114.58

152.17 158.25 164.60

108.20 112.56 117.04

65.62 68.24 70.96

85.02 88.42 91.95

69.27 72.05 74.93

116.89 121.57 126.45

70.55 73.37 76.30

86.71 90.17 93.77

133.32 138.67 144.23

75.37 78.36 81.49

108.20 112.56 117.04

83.47 86.80 90.26

48.27 50.21 52.20

Senior Planner

Senior Environmental Specialist

Landscape Architect

Senior Planner

Senior Environmental Specialist

Landscape Architect

Escalated Billing Rate

Project Planner

Senior Environmental Specialist

Landscape Architect

Senior Planner

Senior Environmental Specialist

Landscape Architect

Project Planner

Project Engineer

Resident Project Representative
Construction Inspector

Project Planner

Project Planner
Senior Planner

Senior Environmental Specialist

Landscape Architect
Staff Engineer, Staff Planner, & Staff Surveyor

Senior Technician

Registered Land Surveyor

Senior Technician
Technician
Researcher

Principal

Survey Crew Member

Interns and Co-ops

Senior Engineer 

Interns and Co-ops

Interns and Co-ops

Project Engineer

Principal

Researcher

Environmental Specialist

Staff Scientist

Researcher

Project Planner

Principal
Project Manager

Project Engineer 

Staff Engineer, Staff Planner, & Staff Surveyor

Environmental Specialist

Staff Engineer, Staff Planner, & Staff Surveyor

Construction Inspector

Environmental Specialist

Registered Land Surveyor

Senior Planner

Senior Engineer

Resident Project Representative

Staff Scientist

Researcher

Project Manager

Technician

Staff Scientist

Project Engineer

Project Manager

Researcher

Staff Scientist

Escalated Billing Rate Calculation

Annual Increase Avg.
Classification

Project Manager
Senior Engineer

Resident Project Representative

Environmental Specialist

Survey Crew Member

Senior Technician
Technician

Principal

Interns and Co-ops

Principal

Registered Land Surveyor

Environmental Specialist

Senior Technician
Technician

Senior Technician

Technician

Registered Land Surveyor

Senior Engineer
Project Engineer

Staff Engineer, Staff Planner, & Staff Surveyor
Staff Scientist

Construction Inspector

Senior Engineer 

Staff Engineer, Staff Planner, & Staff Surveyor

Survey Crew Member

Construction Inspector

Resident Project Representative

Construction Inspector

Survey Crew Member

Registered Land Surveyor

Project Manager

Interns and Co-ops

Resident Project Representative
Survey Crew Member

2017.00853_City of Bloomington, IN_Tapp Rd & Rockport Rd Intersection Improvment_R-36022_Des 0901730_Rate Sheet_11-10-2017.xls
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LPA – Consultant Contract Review Checklist    

                                                      Version 4/5/17-LPA 

 
Local Public Agency: City of Bloomington, Indiana Des. No.: 0901730, R-36022 

Project Name: Tapp Road and Rockport Road Intersection Improvements 

Consultant Name: American Structurepoint, Inc. 

 

Type of Contract 

 Engineering Design Services Right-of-Way Services Construction Inspection
 

  

 

1. Review the contract document: 

 

a. Verify that draft contract is consistent with the latest INDOT boilerplate.
 

b. 
Verify that the contract description, Des. number and scope of work is within the parameters described 

in the RFP advertisement and in SPMS.
 

c. 
Verify that the maximum compensation amount shown in Section IV on page one matches the amount 

shown in Appendix D.
 

d. Verify that Section 23 of the draft contract includes proper addresses for the LPA and for the consultant.
 

e. 
Verify that the signature page contains the names and titles for either the Board of County 

Commissioners, City Board of Public Works and Safety or the Town Board, as appropriate.
 

2. 
Verify Appendix “C” of construction inspection contracts indicates the Final Construction Records is to 

be submitted within 45 days of the contractors last day of work.
 

  

3. Verify the Appendix “D” compensation method is appropriate for the scope of work.
 

a. Construction inspection services should be paid for on a negotiated hourly billing rate basis. 

b. Other types of services may be paid for on a lump sum basis, cost plus fixed fee basis, unit price basis or 

negotiated billing rate basis. 

c. Cost plus percent of cost compensation is not allowed on any consultant contracts. 

d. See the INDOT Professional Services Contract Administration Manual for more information on the 

compensation methods.  The manual is available at:  http://www.in.gov/indot/2733.htm. 

  

4. 
Verify the consultant has provided a copy of the lead consultant's prequalification letter showing their 

approved overhead rate.
 

 
If Sub-consultant is being utilized, verify the consultant has provided a copy of the sub-consultant's 

prequalification letter showing their approved overhead rate.
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City of Bloomington 
Redevelopment Commission 

AMENDED Project Review & Approval Form 
 
Please Note: 

• Approval of the project by the Redevelopment Commission through this Project Review 
& Approval Form does not represent an authorization to begin work or expend funds. 

• Authorization of work and the commitment of funds shall be done when the 
Redevelopment Commission reviews and approves: (1) a Purchase Order or Contract 
prepared after complying with the appropriate procurement process for the type of item, 
service or construction being sought and (2) the estimated costs associated with the 
Purchase Order or Contract. 

• No payment of funds shall be made without a duly authorized and approved Purchase 
Order or Contract. All claims for payment against a duly authorized Purchase Order or 
Contract shall be submitted to the Redevelopment Commission for their review and 
approval along with any required departmental inspections, reviews and approvals prior 
to the payment of any funds. 

 
 
To Be Completed by Requesting Party: 

 
Project Name: Tapp Road and Rockport Road Intersection and Accessibility Project 
 
Project Manager: Andrew Cibor and Matt Smethurst 
 
Project Description: 

 

Project will replace the current all-way stop control at the intersection of Tapp Road and 
Rockport Road with a new traffic signal (including dedicated left-turn turn lanes on the Tapp 
Road approaches).  The skewed approaches to the current intersection will be improved, and the 
grade on the west side of intersection will be reduced.  All approaches to the intersection will be 
improved with accessible ramps, pedestrian countdown signals, and push buttons.  New sidewalk 
and sidepath facilities will be constructed, including a sidepath that will connect bicyclists and 
pedestrians to the roundabout at the intersection of Tapp Road and Adams Street and the Clear 
Creek Trail system. 
 
The intersection of Tapp Road and Rockport Road is not in the Consolidated TIF.  However, 
Indiana Code § 36-7-14-39(J) permits Tax Increment to be used to “Pay expenses incurred by the 
redevelopment commission for local public improvements that are in the allocation area or 
serving the allocation area.” 
 
This Project will serve the allocation area by improving connectivity along Tapp Road.  This will 
improve access along both Tapp Road and Rockport Road, improving access to the Walnut-
Winslow, South Walnut, Tapp Road, Expanded Tapp Road, and Fullerton Pike portions of the 
Consolidated TIF, which increases the potential for additional development in those areas.   
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This project is a permissible use of Tax Increment, satisfying all four factors of the Legal 
Department’s TIF Test. 

1. It is substantial and complex work that involves the addition of new parts. 
2. The improved intersection should have increased value, as it will be safer and more 

accessible. 
3. The improved intersection should perform equally well as a newly constructed 

intersection. 
4. These improvements are not part of the normal life cycle of the intersection. 

 
Accordingly, it is the Legal Department’s position that this is a permissible use of Tax 
Increment.   
 

Project Timeline:  

 Start Date: January 2, 2015 
End Date: June 7, 20191 

  
Financial Information: 

 

Estimated full cost of project: $4,726,331 

  

Sources of funds:  

  

Planning & Transportation CumCap Allocation2 $254,760 

Consolidated TIF3 $1,163,459 

Federal Highway Administration4 $3,203,242 

City of Bloomington Utilities $104,870 

 
Project Phases: This breakdown should mirror the contract(s) expected to be issued for this 
project. Each phase should include a description of the work to be performed, the cost, and the 
timeline for the contract. 
 

Step Description Estimated Cost Timeline 

1 Design Contract5 $540,505 Majority of 
Services Completed 

by end of 2017 

2 Right of Way Acquisition $248,000 2016 – 2017 

                                                 
1 Final audit is anticipated on June 7, 2019. 
2 Initial amount expended is greater because Federal Highway Administration funding is 
reimbursed for design services.  
3 Initial amount expended is expected to be greater because Federal Highway Administration 
funding is reimbursed for design services, right of way, and construction inspection services. 
4 INDOT administers the distribution of federal funding to local transportation projects.  
5 Planning & Transportation has entered into the design contract with DLZ.  This is being 
primarily funded by the Department’s CumCap allocation with reimbursement from the Federal 
Highway Administration. 
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3 Right of Way Clearing $54,000 Services Completed 
in 2017 

4 Construction & Construction 
Inspection6 

$3,883,826 2017 - 20197 

 
TIF District: Consolidated TIF (Walnut-Winslow, South Walnut, Tapp Road, Expanded Tapp 
Road, Fullerton Pike) 
 
 
Resolution History: 15-86 Project Review and Approval Form 
   16-29 Design Contract 

17-85 Right of Way Clearing 
17-104 Construction Engineering 

 

 

To Be Completed by Redevelopment Commission Staff: 
 
Approved on __________________________ 
 
By Resolution ____________ by a vote of ________________ 
 
 

                                                 
6 Board of Public Works approved a contract for construction engineering services with 
American Structurepoint, Inc. on December 12, 2017 for $393,398.32, contingent upon the RDC 
approving the local funding for this contract. 80% of fees on this contract will have 
reimbursement from the Federal Highway Administration. 
7 A tentative bid date is scheduled for March 7, 2018. 



17-105 

RESOLUTION 

OF THE 

REDEVELOPMENT COMMISSION 

OF THE 

CITY OF BLOOMINGTON, INDIANA 

 
APPROVAL OF PARTNERSHIP AGREEMENT WITH BCT MANAGEMENT, INC. FOR 2018 

 
 WHEREAS, pursuant to Indiana Code § 36-7-14 et seq., the Redevelopment Commission of the 
City of Bloomington (“RDC”) and the Common Council of the City of Bloomington created a 
redevelopment area known as the “Downtown Redevelopment Area;” and 
 
 WHEREAS, since the Downtown Redevelopment Area was created, the Downtown 
Redevelopment Area has been expanded (“Downtown TIF”), recharacterized as an Economic 
Development Area, and consolidated into the Consolidated Economic Development Area 
(“Consolidated TIF”); and 
 
 WHEREAS, the development objectives of the Consolidated TIF include: (1) strengthening and 
intensifying existing land uses within the area so that density is supported in the urban core, and (2) 
renovation of historic structures in the Consolidated TIF, especially within downtown; and 
 
 WHEREAS, the Consolidated TIF is an allocation area for purposes of tax increment financing; 
and 
 
 WHEREAS, tax increment from the Consolidated TIF may be used—among other things—to 
pay expenses incurred by the RDC for local public improvements that are in the Consolidated TIF or 
that serve the Consolidated TIF; and 
 
 WHEREAS, the Buskirk Chumley Theater (“Theater”) building is a historic landmark—listed in 
the National Register of Historic Places—located within the Consolidated TIF, which has been 
rehabilitated and serves as a performing arts and community program venue serving Bloomington and 
the surrounding area; and 
 
 WHEREAS, the presence of the Theater is a major contributor to the economic and cultural 
vitality of downtown Bloomington; and 
 
 WHEREAS, it is recognized that support for the arts and culture is in the public interest and 
plays a major role in improving the quality of life and business development environment in 
communities in which such support is provided; and 
 
 WHEREAS, since 2001 the RDC has approved—in Resolutions 01-56, 05-39, 08-46, 11-28, 14-
42, 15-80 and 16-—a series of partnership agreements with BCT Management, Inc. regarding the 
Theater; and 
 
 WHEREAS, a partnership agreement has been negotiated with BCT Management, Inc. to begin 
January 1, 2018 and end December 31, 2018 (“2018 Partnership Agreement”); and 
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 WHEREAS, a copy of the 2018 Partnership Agreement is attached to this Resolution as Exhibit 
A; and 
 
 WHEREAS, the 2018 Partnership Agreement provides that the Redevelopment Commission 
shall provide “up to Seventy-Four Thousand Dollars ($74,000.00) from the Consolidated TIF” to be 
used on the Theater as permitted by Indiana Code § 36-7-14-39; and 
 
 WHEREAS, the 2018 Partnership Agreement also provides that the City shall provide “Fifty 
Thousand Dollars ($50,000.00) to support the operations at the BCT (‘Operations Funding’)”; and 
 
 WHEREAS, the Redevelopment Commission is not the source of the Operations Funding; and 
 
 WHEREAS, the RDC has available funds in the Consolidated TIF to pay for its obligations 
under the 2018 Partnership Agreement; and 
 

NOW, THEREFORE, BE IT RESOLVED BY THE REDEVELOPMENT COMMISSION OF 
THE CITY OF BLOOMINGTON, INDIANA, THAT: 
 

1. The Redevelopment Commission finds that the use of Consolidated TIF funds in a manner 
permitted by Indiana Code § 36-7-14-39 to support the Buskirk Chumley Theater as 
described in the 2018 Partnership Agreement is an appropriate use of the Consolidated TIF. 
 

2. The Redevelopment Commission approves the 2018 Partnership Agreement, and authorizes 
Donald Griffin to sign the 2018 Partnership Agreement on its behalf. 

 
3. The Redevelopment Commission approves the expenditure of an amount not to exceed 

Seventy-Four Thousand Dollars ($74,000.00) from the Consolidated TIF to be used on the 
Theater.  Specific expenditures of the Seventy-Four Thousand Dollars ($74,000.00) will be 
presented to the Redevelopment Commission for review and approval when: (1) BCT 
Management, Inc., following the City’s procurement process as set forth in the City’s 
Financial Policies Manual, has made a request to receive part of that funding, and (2) the 
City, through the Director of Parks and Recreation or her designee, has approved the request.  
No Project Review and Approval Form shall be necessary for the expenditure of Tax 
Increment under the 2018 Partnership Agreement. 

 
4. The funding authorizations contained in this Resolution shall begin the later of: (1) January 

1, 2018 or (2) when the 2018 Partnership Agreement is fully executed.  The funding 
authorizations contained in this Resolution shall terminate on December 31, 2018, unless 
extended by the RDC in advance. 

 
 
BLOOMINGTON REDEVELOPMENT COMMISSION 
 
 
______________________________________________ 
Donald Griffin, President 
 
ATTEST: 
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______________________________________________ 
Sue Sgambelluri, Secretary 
 
 
______________________________________________ 
Date 
 



 
 
 

Date:   December 12, 2017 
 

To:    Redevelopment Commission  
 City of Bloomington 

 
From: Paula McDevitt 

Director 
Bloomington Parks and Recreation 

 
Re: Buskirk-Chumley Theater Management Agreement Contract Approval 

 

The Buskirk-Chumley Theater is owned by the City of Bloomington and has been 
successfully administered and maintained through a cooperative partnership agreement 

between the City of Bloomington Parks and Recreation department and Buskirk-Chumley 
Theater Management, Inc. (BCTM) since 2001. 

 
The current agreement will expire December 31, 2017.  In 2018, the City shall provide 
$50,000 in operational fund support to BCTM through an appropriation from the 

Council office. The Public Works department and Board of Public Works shall 
administer those funds. 

 
We are seeking approval from the Redevelopment Commission to provide up to $74,000 
from the Consolidated TIF (Tax Increment Funding) account for eligible and permitted 

rehabilitation and repair expenses at the theater. The Parks and Recreation department 
shall administer those funds. 

 
The partnership agreement was approved on December 12, 2017 by the Board of Public 
Works and the Board of Park Commissioners at their monthly meetings.   
 
 

Respectfully, 

 

Paula McDevitt 
Director 
Parks and Recreation 
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 PARTNERSHIP AGREEMENT 
 

 
This Agreement, made and entered into this ____ day of December, 2017 by and between the 

City of Bloomington, Indiana (“City”) by its Mayor, Board of Park Commissioners (“Parks 

Board”), and Redevelopment Commission (“Commission”) and BCT Management, Inc., an 
Indiana non-profit corporation (“BCTM”), 
 

WITNESSETH: 

 

WHEREAS, the Buskirk-Chumley Theater (“BCT”) is a performing arts facility in downtown 
Bloomington, Monroe County, Indiana, that is owned by the Parks Board; and, 
 

WHEREAS, BCTM has managed the BCT since 2001 pursuant to an agreement with the City, 
and the City wishes to enter into this Partnership Agreement (“Agreement”) with BCTM to 
manage and operate the BCT; and, 
 
WHEREAS, BCTM is an Indiana non-profit corporation which has the capacity and 
commitment to manage the BCT as an accessible and affordable community resource; and, 
 

WHEREAS, the previous Management Agreement between the City and BCTM is set to expire 
on December 31, 2017; and, 
 

WHEREAS, the City has determined that it is in the public interest to enter into a new 
Agreement with BCTM for the management of the BCT for the period of January 1, 2018 
through December 31, 2018, with the intent to continue the parties’ successful relationship into 
the future; and 
 
WHEREAS, the City may from time to time develop partnerships with non-City organizations 
in order to promote such entertainment services; and, 
 
WHEREAS, it is in the public interest that such partnership continue; 
 
NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions in this 
Agreement, the City and BCTM agree as follows: 
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1. PURPOSE OF AGREEMENT 

 
The purpose of this Agreement is to outline a program partnership, which will provide entertainment 
to the public at the BCT.  

 
2.  DURATION OF AGREEMENT 

 

This Agreement shall be in full force and effect from January 1, 2018 to December 31, 2018, 
unless early termination occurs as described in paragraph 6(j), below.  
 

3. FUNDING 

 

The City shall, for the term of this Agreement, provide Fifty Thousand Dollars ($50,000.00) 
to support the operations at the BCT (“Operations Funding”).  The Operations Funding shall 
be paid in four (4) quarterly payments of Twelve Thousand Five Hundred Dollars 
($12,500.00). 
 
The Redevelopment Commission shall, for the term of this Agreement, provide up to 
Seventy-Four Thousand Dollars ($74,000.00) from the Consolidated TIF (“Tax Increment 
Funding”).  The Tax Increment Funding may be used only for purposes permitted by Indiana 
Code § 36-7-14-39.  The Tax Increment Funding will only be provided after: (1) BCTM has 
followed the City’s procurement process, as set forth in its Financial Policies Manual, to 
obtain bids or quotes for a desired purchase, (2) the BCTM has made a request for Tax 
Increment Funding, (3) the City—through the Director of Parks and Recreation or her 
designee—has approved the request for Tax Increment Funding, and (4) the Redevelopment 
Commission has approved the request for Tax Increment Funding via resolution. No Project 
Review and Approval Form shall be necessary for the expenditure of Tax Increment Funding 
under this Agreement.  The City and BCTM shall cooperate on selecting priorities for the 
Tax Increment Funding. 
 

4. BCTM 
 

The goal of BCTM is to provide a world-class entertainment schedule at the BCT for the 
Bloomington area community, including residents of Monroe County and surrounding 
counties and visitors.  Except as provided in this Agreement, BCTM shall have the exclusive 
authority to operate and manage the BCT under this Agreement.  BCTM agrees to: 

 
a. Programming:  
 

i. BCTM shall manage the BCT in a professional manner and utilize its best 
efforts to preserve and expand the BCT’s role as a high quality, accessible 
community resource, and to schedule and promote a diverse program of 
local, regional, and national artists and events, so as to serve a broad 
segment of the community and a wide variety of interests and audiences.  
BCTM shall maintain and administer booking procedures and rental rates 
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that give performers, renters, and other users a fair and reasonable 
opportunity to use the facility. 

 
ii. BCTM shall use the BCT premises only for operation of the BCT as a 

venue for presenting arts and entertainment events, private events, 
educational programs, community events and other programs and events 
benefiting the public.  The BCT premises may be used and occupied only 
for the uses described in this Agreement.  BCTM shall not permit any 
nuisance to be maintained or permitted on the premises, nor any 
disturbance, noise, or other annoyance that interferes with the reasonable 
comfort and quiet enjoyment of persons occupying adjacent properties.  If 
BCTM fails to remedy the nuisance, then the City shall have the right to 
enter on the premises to remedy the nuisance.  However, the City’s failure 
to assert its right to remedy a nuisance shall not impose an affirmative 
duty on the City so that it assumes liability for the nuisance.  Regardless of 
any entry or non-entry onto the premises by the City for the purpose of 
remedying a nuisance, BCTM shall remain solely liable for any and all 
liability resulting to any persons from any nuisance maintained or 
permitted on the premises. 

 
b. Management Obligation:  BCTM shall manage the BCT as follows: 

 
i. BCTM agrees to maintain its principal and only corporate office with 

regular office hours on the BCT premises. 
 

ii. As an independent contractor, and at its sole cost and expense, BCTM 
shall employ an Executive Director, Technical Director, and such other 
personnel as necessary in its sole opinion to the operation of the BCT in 
conformance with the terms of this Agreement. BCTM and its personnel, 
agents, volunteers, contractors or sub-contractors shall in no event be 
construed to be, or represent themselves to be employees of the City. 

 
iii. BCTM shall use the BCT premises only for operation of the BCT as a 

venue for presenting arts and entertainment events, private events, 
educational programs, community events and other programs and events 
benefiting the public.  The BCT premises may be used and occupied only 
for the uses described in this Agreement.  

 
iv. BCTM shall be solely liable and responsible for any and all operating 

expenses incurred and contracts and agreements entered into in the course 
of its operation and management of the BCT, provided, however, that 
BCTM does not assume, and shall not be liable for, any financial 
obligations of the City regarding the BCT.  However, expenses such as 
property taxes charged directly to the City that stem from BCTM’s 
operation, contracts and agreements with third parties must be reimbursed 
by BCTM to the City.  The BCT shall also take responsibility for all 
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expenses related to the Alcoholic Beverages permit the City obtained for 
BCTM.  

 
v. BCTM shall operate the BCT as a venue for presentation of BCT 

programming, and BCTM may, at its sole discretion, produce and promote 
its own events at the BCT.  BCTM shall have the authority to make all 
scheduling decisions for the BCT, and at its sole discretion, set rental rates 
for the BCT.  BCTM shall keep the City informed regarding its rental rates 
for the BCT, and shall advise the City of any proposed change to the rates 
at least ten (10) business days prior to the effective date of the change.  

 
vi. The City’s logo and/or such other acknowledgement of the City’s support 

that the City deems appropriate, in its sole discretion, shall be displayed in 
the BCT and on the BCTM website.  An announcement of the City’s 
support of the BCT shall be made prior to all performances.   

 
vii. BCTM shall be solely responsible for obtaining and maintaining any 

licenses or permits required by any governmental entity in connection with 
the operation of the BCT.  BCTM shall not enter into any contracts or 
agreements that authorize or allow for violation of any City ordinance. 

 
c. Sale of Alcoholic Beverages:   

 
i. The City, as owner of the BCT, has obtained on BCTM’s behalf an 

Alcoholic Beverages permit for the premises and shall retain rights to this 
permit because it has applied for an alcoholic beverage permit (liquor, 
beer and wine retailer for a Civic Center, license type 219) on behalf of 
the BCTM pursuant to Indiana Code § 7.1-3-1-25.  This permit, granted in 
2011 and renewable on an annual basis, is not part of the regular Alcoholic 
Beverage permits that are granted following a quota system, and can only 
be obtained when the City applies for it.  If granted, such a permit is 
particular to the circumstances of the location in that the building must be 
owned by the City, and that it must be open for specific purposes.  

 
ii. BCTM agrees to be in compliance with all laws, federal, state and local, 

that apply to this alcoholic beverages permit, which is only to be used at 
the current BCT Premises.  It agrees that its obligations to indemnify the 
City under this Agreement extend to its actions under the laws applicable 
to this permit, including, without limitation, any penalties for violations of 
the permit or its requirements.  

 
iii. BCTM shall, at its own expense during the duration of this Agreement, 

maintain liquor liability insurance in compliance with Section 6(h) of this 
Agreement, and carry the financial cost for application and renewals, or 
any other expense related to the permit.   
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iv. BCTM agrees that, in the event of termination of this Agreement for any 
reason, or if BCTM determines it cannot or will not start or continue to 
perform its rights and obligations under the alcoholic beverages permit, 
BCTM will, at the option of the City exercised in writing, either surrender 
BCTM’s Alcoholic Beverages permit for the BCT’s location, or take all 
necessary or desirable lawful steps requested by the City to transfer the 
alcoholic beverages permit for the BCT to another prospective permittee 
to be designated by the City, and approved of by the Indiana Alcohol and 
Tobacco Commission.  Such steps may include, but are not limited to, 
having BCTM officers and/or directors execute lawful documents at the 
request of the City.  In the event of such surrender or transfer upon 
termination of this Agreement BCTM will not be entitled to any monetary 
payment or other compensation for complying with this Agreement.  

 
d. BCTM’s Responsibility for Maintenance, Repair and Utilities 
 

i. BCTM shall keep the BCT premises, including the auditorium, entrances, 
eastern portion of the storefront retail space, offices, rest rooms, and 
adjacent sidewalks in a clean, safe, and operable condition and in 
compliance with all applicable statutes and ordinances. 

 
ii. In the event that BCTM enters into a lease of the western portion of the 

storefront retail space as described in paragraph 6.a.iii., below, the lease 
shall require the tenant to maintain the premises in a clean and safe 
condition and in compliance with all applicable statutes and ordinances.  
In the event that BCTM does not enter into a lease of the western portion 
of the storefront retail space, BCTM shall maintain the western portion of 
the storefront retail space, as required by paragraph 4.d.i., above. 

 
iii. BCTM shall be responsible and liable for any injury or damage done to 

the BCT premises by BCTM or BCTM’s employees, invitees, or any other 
occupant or other person whom BCTM permits to be in or about the BCT 
premises. 

 
iv. BCTM shall be responsible for minor maintenance and repair of the 

interior of the building, as detailed in Exhibit A, Section 1. 
 

v. BCTM shall be responsible for the minor repair and maintenance of BCT 
equipment and furnishings listed in Exhibit B, Sections 1 & 2. 

 
vi. BCTM shall maintain all premises, equipment and furnishings in such 

condition, order, and repair as the same were in at the commencement of 
this Agreement or may be installed during the term of this Agreement, 
reasonable wear and tear excepted. In the event BCTM fails to undertake 
any repair or maintenance under their responsibility after thirty (30) days 
notice in writing from the City, the City may undertake the repair or 
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maintenance, and BCTM shall be obligated to pay within thirty (30) days 
after invoice the full amount of any such expense paid by the City.  The 
City agrees to reimburse BCTM for unexpected emergency repairs; 
however, BCTM will make all reasonable efforts to contact City and 
obtain City approval before commencing the repairs. 

 
vii. BCTM requests to use Tax Increment Funding shall be compliant, with 

applicable state law, including Indiana Code 5-22-8 et seq.  With respect 
to requests to use Tax Increment Funding, BCTM shall make diligent 
efforts to follow the City’s procurement methods, as set by the City 
Controller, including—where applicable—obtaining three (3) quotes.  
Requests for Tax Increment Funding shall include: (1) the names of the 
persons or companies that provided quotes, (2) the amounts of the quotes, 
(3) BCTM’s preference of quote, and (4) an explanation for BCTM’s 
preference of quote.   

 
viii. BCTM shall not cause or permit any alterations, additions, or changes of 

or upon any part of the BCT premises without first obtaining written 
consent of the City. If any alterations, additions, or changes to the BCT 
premises are made by BCTM and met with the City’s consent under this 
sub-paragraph, they shall be made at BCTM’s expense and in a good and 
workmanlike manner, in accordance with all applicable laws, and shall 
become the property of the City as owner of the BCT. 

 
ix. The City shall provide BCTM with a list of acceptable vendors with which 

BCTM might contact for emergency and/or after-hours repair. BCTM 
shall immediately communicate with the Director of Parks and Recreation 
on the day following the occurrence of emergency repair describing the 
nature of, and the manner in which BCTM handled, the repair. 

 
x. BCTM shall pay all bills and charges for water, sanitary and storm sewer, 

electricity, gas, and other utilities that may be assessed or charged against 
any occupant of the BCT Premises during the term of this Agreement. 

 
xi. BCTM shall not permit any lawful mechanic’s or other liens to accrue 

against the BCT Premises by reason of labor, services or materials claimed 
to have been performed or furnished to or for BCTM.  BCTM shall cause 
any lien filed against the BCT Premises as a result of the action or inaction 
of BCTM to be discharged and released within ninety (90) days of the date 
of filing.  In the event the lien is not discharged and released within that 
time period and BCTM continues to desire to contest the lien, BCTM shall 
post a surety bond or letter of credit in an amount reasonably anticipated 
to be necessary to satisfy the lien. 
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e. Organizational Information:  BCTM shall share financial information with City.  
 

i. Once per calendar year, BCTM shall provide financial reports which have 
been reviewed or audited by a Certified Professional Accountant, as 
defined by the Financial Standards Accounting Board (FASB).  The 
financial reports shall include progress reports on fundraising, including 
the amount of funds received through fundraising, the number of donors 
of funds, and the steps taken to generate funds.  Said reports shall be 
delivered to the City not later than April 15, 2019. 

 
ii. BCTM shall provide an annual written report of BCT operations to the 

City, which shall be delivered to the City no later than April 15, 2019.  
The annual report shall be comprehensive and shall address all relevant 
topics, including, but not limited to, a listing of all programs and events 
held in the BCT during 2018, income and expenses related to the BCT 
property for 2018, and updates on the preventative maintenance BCTM 
undertook in 2018. 

 
iii. BCTM shall provide a copy of its timely filed IRS Form 990, Return of 

Organization Exempt from Income Tax Form.  The Form 990 shall be 
provided to the City within thirty (30) days of when it is filed with the 
Internal Revenue Service. 

 
iv. BCTM will remain compliant with all returns and payments associated 

with all applicable taxes—including payroll taxes.  BCTM will provide 
the City with a copy of all returns filed with and payments made to all 
taxing entities within thirty (30) days of filing and payment. 

 
v. BCTM shall provide a copy of all filings with the Indiana Secretary of 

State’s Office.  These filings shall be provided to the City within thirty 
(30) days of when they are filed with the Indiana Secretary of State’s 
Office. 

 
vi. The City shall set a meeting after April 15, 2019 and prior to May 30, 

2019 for BCTM to present the annual report to the Administrator of the 
City’s Parks and Recreation Department and to respond to questions.  
BCTM shall designate a voting member of its Board and send him/her to 
the City’s meeting. 

 
vii. During the year and in addition to the annual report, BCTM 

representatives shall provide to the City such information as may be 
requested by the City concerning BCT operations and events.   

 
viii. The City may, upon one (1) week’s notice, inspect the BCT’s books and 

records maintained by BCTM.  
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ix. The City shall have one (1) non-voting representative on the BCTM 
Board of Directors. The Mayor shall designate this representative, who 
shall be subject to removal by the Mayor at anytime for any reason. 

 
x. BCTM shall provide BCT participation data to the City on a quarterly 

basis to the City no more than fifteen days after the end of each quarter.  
This data will be used in the Bloomington Parks and Recreation annual 
report. 

 
xi. The 2019 BCTM goals will be submitted to the City by July 1, 2018 

following the City’s format for annual goals.  
 

 
f. Inventory List and Disposal of Surplus Property: 
 

i. BCTM shall provide an updated inventory of all equipment and 
furnishings to the City on or before December 31, 2018.  The inventory 
shall include the funding source or sources for all equipment and 
furnishings purchased.  At the end of this Agreement, prior to renewal, the 
City shall have the responsibility to conduct an inventory of City owned 
assets to ensure their presence on-site.  BCTM shall be held accountable 
for any missing City owned assets. 

 
ii. BCTM shall inform the City when it desires to dispose of Surplus 

property in writing, and the City shall, at its earliest convenience, comply 
with disposal of Surplus property policies as provided by statute and the 
City’s Financial Policies Manual (including the Controller and 
Corporation Counsel’s review of the request, and the submission of the 
request to the appropriate board). Revenue generated by the sale of 
Surplus property will be credited to the department from which such 
personal property is sold, pursuant to Bloomington Municipal Code 
2.52.020. 

 

5. CITY OF BLOOMINGTON 

 

The goal of City is to provide entertainment and cultural opportunities to Bloomington area 
community, including residents of Monroe County and surrounding counties and visitors.  
City agrees to provide: 

 
a. Programming and Premises:  
 

i. The City’s one (1) non-voting representative will serve on the BCTM 
Board of Directors. 

 
ii. The City, as owner of the BCT, shall retain decision-making authority 

regarding signage to be affixed to the BCT premises. The City shall also 
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retain the right to display and distribute promotional materials regarding 
City programs in the lobby of the BCT in such a way that does not 
interfere with BCTM’s use of the BCT and ability to manage and promote 
events at the BCT. 

 
iii. Any matters related to the BCT Premises that are not specifically 

addressed in this Agreement shall be decided by the City pursuant to its 
authority as owner of the BCT.  

 
iv. Ownership of the equipment and furnishings inside the building necessary 

to its functionality as a Theater is as detailed in Exhibit B, Sections 1 & 2. 
 

v. The City will consult with BCTM during the term of this Agreement 
regarding replacements, upgrades and major repairs to equipment and 
furnishings; however, all decisions regarding the same shall be made in 
the City’s discretion. 

 
vi. The City shall be responsible for maintenance and repair of the building 

and the marquee as detailed in Exhibit B, Section 2 of this Agreement. 
 

vii. The City shall be responsible for addressing BCTM requests to the City 
for Tax Increment Funding, as detailed in paragraph 5.b.ii of this 
Agreement, in a timely manner. 

 
viii. The City reserves the right to make any structural, roof and major 

mechanical repairs it deems necessary, and agrees to make all reasonable 
efforts to work with BCTM in planning and scheduling such repairs as to 
minimize or avoid interruption of use of the BCT. 

 
ix. The City or its agent shall have the right to enter upon the BCT Premises 

to inspect the same during the BCT’s business hours, or at any other 
reasonable time as the parties shall agree. 

 
x. The City shall have the right to use the BCT, with no rental fee, for up to 

five (5) days each calendar year, which dates will be coordinated with 
BCTM in advance.  Specific dates for three (3) uses include: Martin 
Luther King Celebration on January 15, 2018, State of the City on 
February 15, 2018 and Be More Awards on March 27, 2018.  Two (2) 
additional dates for other City events will be mutually agreed upon by the 
City and BCTM.  A day of use is defined as the time between 8:00 a.m. 
and 12:00 a.m. (midnight) on the day of the rental. Additional hours may 
be added to a day of use with BCTM approval. 
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b. Payments: 
 

i. The City shall provide Fifty Thousand Dollars ($50,000.00) as Operations 
Funding for the BCTM. 

 
ii. The Redevelopment Commission shall provide up to Seventy Four 

Thousand Dollars ($74,000.00) from the Consolidated TIF (“Tax 
Increment Funding”).  The Tax Increment Funding may be used only for 
purposes permitted by Indiana Code § 36-7-14-39.  The Tax Increment 
Funding will only be provided after: (1) BCTM has followed the City’s 
procurement process, as set forth in its Financial Policies Manual, to 
obtain bids or quotes for a desired purchase, (2) the BCTM has made a 
request for Tax Increment Funding, (3) the City—through the Director of 
Parks and Recreation or her designee—has approved the request for Tax 
Increment Funding, and (4) the Redevelopment Commission has approved 
the request for Tax Increment Funding via resolution. No Project Review 
and Approval Form shall be necessary for the expenditure of Tax 
Increment Funding under this Agreement. 

       
6.  TERMS MUTUALLY AGREED TO BY ALL PARTNERS TO THIS AGREEMENT 

 

a. ASSIGNMENT AND LEASING:   

 

i. BCTM may not assign this Agreement or its obligations under this 
Agreement. 

 

ii. Upon the termination of this Agreement, whether such termination shall 
occur by expiration of the term or in any other manner whatsoever, BCTM 
agrees to surrender immediate possession of the BCT Premises in the 
same condition of cleanliness, repair, and sightliness as of the first day of 
possession under its first Management Agreement, and agrees to clean the 
BCT Premises thoroughly or, if BCTM should fail to clean the premises 
thoroughly, to pay the City for the cleaning necessary to restore the 
premises to such condition, loss by fire or by the elements and reasonable 
wear and tear excepted.  If BCTM shall remain in possession of all or any 
part of the BCT Premises after expiration of the term of this Agreement, 
with the consent of the City, then this Agreement shall continue in effect 
from month-to-month until terminated in writing by either party.  

 
iii. BCTM shall have the right to lease or subcontract for management of the 

western portion of the storefront retail space on Kirkwood Avenue, as 
provided in this Agreement.  Such lease or subcontract shall be subject to 
the prior consent of the City, but such consent shall not be unreasonably 
withheld.  BCTM acknowledges that a lease of the western portions of the 
storefront retail space is subject to statutory requirements regarding 
leasing of municipally-owned property, and includes a duty to get 
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reimbursed for any property taxes associated with such a lease or 
subcontract, and the terms of and method of procuring any such lease or 
subcontract must be approved by the Mayor or his designee.  Any and all 
revenues received by BCTM from the management or rental of the 
western portion of the storefront retail space shall be applied to offset 
associated costs of management and maintenance of the BCT. 

 
If BCTM and the City’s contractual relationship is terminated for any 
reason during the term of the storefront retail lease or subcontract, the City 
will honor the remaining term of the storefront retail lease or subcontract.  
A copy of the storefront retail lease or subcontract shall be provided to the 
City. 

 
iv. The City expressly retains the right to lease or contract separately for 

management of the eastern portion of the retail space along Kirkwood 
Avenue, but does not anticipate that will happen as long as the existing 
partnership with Downtown Business Inc., the Monroe County 
Convention and Visitor’s Bureau and BCTM continues.  

 

b. INDEMNIFICATION AND RELEASE 

 

i. BCTM shall indemnify, defend, and hold the City harmless from any 
contractual claim, demand, action, liability, or responsibility arising 
directly or indirectly from its management, operation, occupancy, use, or 
possession of the BCT under this Agreement.  BCTM shall indemnify, 
defend and hold the City harmless from and against any claim, demand, 
liability, proceeding, damages, loss, and costs, including attorney’s fees, 
arising from personal injury, death, or property damage connected, 
directly or indirectly, with this Agreement or BCTM’s occupancy, control, 
or use of the BCT Premises and personal property, including without 
limitation, any liability that the City might have to any person, including 
BCTM and any lessee, and/or its employees and invitees, in or about the 
BCT Premises with the consent, license, or invitation, express or implied, 
of BCTM or any lessee.  BCTM agrees that its obligations to indemnify 
the City under this Agreement extend to its actions under the laws 
applicable to its Alcoholic Beverages permit, including, without 
limitation, any penalties for violations of the permit or its requirements.  

 

ii. If the City shall, without fault, become a party to litigation commenced by 
or against BCTM, then BCTM shall indemnify and hold the City harmless 
from such litigation.  The indemnification provided in this paragraph shall 
include the City’s attorney’s fees and costs in connection with any such 
claim, action, or proceedings.  BCTM does hereby release the City from 
all liability for any accident, damage, or injury caused to person or 
property on or about the BCT Premises.  The City shall remain liable for 
its own gross negligence and the gross negligence of its agents and 
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employees, and in such case, the indemnification, hold harmless, and 
release provisions provided herein shall not apply. 

 

c. Risk of Loss:  In the event that the BCT Premises sustains damage of any nature, any and 
all property insurance proceeds arising from the loss shall be applied to restore the BCT 
Premises.  In the event that the BCT Premises are destroyed and cannot be restored 
within one hundred eighty (180) days, then this Agreement may be terminated by either 
party without further obligation.  All property of BCTM, its agents and employees, kept, 
stored or maintained within the BCT Premises shall be at BCTM’s exclusive risk.  

 

d. E-VERIFY:  Pursuant to Indiana Code § 22-5-1.7-11(a) BCTM shall enroll in and verify 
the work eligibility status of all newly hired employees through the E-Verify program. 
BCTM is not required to continue this verification if the E-Verify program no longer 
exists. BCTM shall sign an affidavit affirming that they participate in the E-Verify 
program and that they do not currently knowingly employ an unauthorized alien. The 
affidavit is attached to and incorporated into this Agreement as Exhibit C. 

 

e. Nuisance:  BCTM shall not permit any nuisance to be maintained or permitted on the 
premises, nor any disturbance, noise, or other annoyance that interferes with the 
reasonable comfort and quiet enjoyment of persons occupying adjacent properties. If 
BCTM fails to remedy the nuisance, then the City shall have the right to enter on the 
premises to remedy the nuisance. However, the City’s failure to assert its right to remedy 
a nuisance shall not impose an affirmative duty on the City so that it assumes liability for 
the nuisance. Regardless of any entry or non-entry onto the premises by the City for the 
purpose of remedying a nuisance, BCTM shall remain solely liable for any and all 
liability resulting to any persons from any nuisance maintained or permitted on the 
premises. 

 
f. Firearms Policy:  Pursuant to Indiana Code §§ 35-47-11.1-2 and -3, the City is 

prohibited from enforcing its former policy on firearms in public parks and city facilities 
as of July 1, 2011.  However, pursuant to Indiana Code § 35-47-11.1-4(10), BCTM may 
develop and implement, at its own discretion, rules of conduct or admission regarding the 
carrying and storage of firearms, upon which attendance at and participation in its 
activities is conditioned.  BCTM has developed such a policy for its activities, which is 
incorporated into this Agreement as Exhibit D. 

 

g. Non-Waiver:  Failure on the part of either the City or BCTM to exercise any right or 
remedy under this Agreement shall not constitute a waiver thereof as to any default or 
future default or breach by the other party.  No waiver of any default shall be effective 
unless in writing. 

 

h. Insurance:  BCTM shall, at its own expense during the term of this Agreement, maintain 
in full force and effect for the mutual benefit and protection of both BCTM and the City, 
as additional insured, General Liability Insurance, in an amount and with an insurance 
company approved by City, against claims of bodily injury, death, or damage to the 
property of third parties occurring in or about the BCT premises.  The minimum limits of 
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liability of such General Liability Insurance shall be One Million Dollars ($1,000,000.00) 
per occurrence, Two Million Dollars ($2,000,000) in the aggregate, and One Hundred 
Thousand Dollars ($100,000.00) with respect to property damage/fire legal liability.  
BCTM shall, at its own expense during the term of this Agreement, maintain and keep in 
full force and effect for the mutual benefit and protection of both BCTM and the City, as 
additional insured, Fire and Extended Casualty Insurance coverage upon those contents, 
furnishings, and personal property owned or maintained by BCTM, as indicated in this 
Agreement or otherwise.  BCTM shall provide the City with an All Risk/Special Form 
regarding such contents, furnishings and personal property. BCTM shall maintain 
Workers Compensation Insurance in accordance with the statutory requirements of Title 
22 of the Indiana Code. BCTM shall provide to the City certificates of insurance 
evidencing the insurance required pursuant to this paragraph.   All policies of insurance 
on which the City is named as additional insured shall require that the City be provided a 
minimum of thirty (30) days notice in writing of any intended cancellation. 

 

In addition, BCTM shall, at its own expense during the duration of this Agreement, 
maintain liquor liability insurance with an insurance agency approved by the 
City.  BCTM’s liquor liability insurance shall name the City as an additional 
insured.  BCTM shall maintain liquor liability insurance with limits no less than One 
Million Dollars ($1,000,000) per occurrence and Two Million Dollars ($2,000,000) in the 
aggregate.  Additionally, BCTM’s liquor liability insurance policy shall require that the 
City be provided at least thirty (30) days notice in writing of any intended 
cancellation.  BCTM shall provide the City with insurance certificates evidencing the 
required liquor liability coverage. 

 

i. Notice:  Notice regarding any significant concerns and/or breaches of this Agreement 
shall be given to contacts as follows: 

 

City of Bloomington Legal Department 
  P.O. Box 100 
  401 N. Morton Street, Suite 220 
  Bloomington, IN  47404 
 
  Any notice given to BCTM under this Agreement shall be addressed to: 
  BCT Management, Inc. 
  Buskirk-Chumley Theater 
  114 E Kirkwood Ave 
  Bloomington, Indiana 47408 
 

All notices under this Agreement shall be in writing and shall be delivered personally or 
sent by Certified Mail, Return Receipt Requested to the above-described addresses, 
provided that each party by like notice may designate any further or different address to 
which subsequent notices may be sent. 

 

j. Termination:  Either party may terminate this Agreement upon giving written notice of 
the intention to do so six (6) months prior to the intended date of termination.  
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If BCTM and the City’s contractual relationship is terminated for any reason during the 
term of a rental agreement that BCTM has with a third-party for use of the Theater, the 
City will honor the remaining term of the rental agreement.  A copy of any third-party 
rental agreement shall be provided to the City. 
 

k. Default:   
 

i. By City:  If the City should fail to perform any of the covenants, 
agreements, or conditions of this Agreement, on its part to be kept and 
performed, and such default is not cured within thirty (30) days after 
written notice is given to the City by BCTM by Certified Mail Return 
Receipt Requested setting forth the nature of such default, this Agreement 
may be terminated by BCTM before expiration of its term.  The parties 
agree to meet within five (5) days after a written notice of default has been 
given by BCTM and to endeavor to resolve any dispute concerning the 
alleged default by direct negotiations.   

 
ii. By BCTM:  If BCTM should fail to perform any of the covenants, 

agreements or conditions of this Agreement, on its part to be kept and 
performed, and such default is not cured within thirty (30) days after 
written notice is given to BCTM by the City by Certified Mail, Return 
Receipt Requested setting forth the nature of such default; or if BCTM 
shall make an assignment for the benefit of creditors; or if the interest of 
BCTM hereunder shall be sold under execution or other legal process; or 
if BCTM shall be placed in the hands of a receiver; then, in any of such 
events, it shall be lawful for the City, without notice or process of law, to 
enter upon and take possession of the BCT Premises, and thereupon this 
Agreement and everything herein contained on the part of the City to be 
done and performed shall cease, terminate, and be utterly void, all at the 
option of the City; without prejudice, however, to the right of the City to 
recover from BCTM, and without such action being deemed a surrender of 
this Agreement or a termination of BCTM’s liabilities, undertakings, and 
responsibilities under this Agreement. 

 
l. Successors:  The provisions, covenants and conditions of this Agreement shall bind and 

inure to the benefit of the legal representatives, successors and permitted assigns of the 
parties.  

 
m. Choice of Law and Venue:  This Agreement shall be governed and construed in 

accordance with the laws of the State of Indiana.  The venue for any legal proceeding 
instituted under this Agreement shall be Monroe County, Indiana. 
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IN WITNESS WHEREOF, the parties have signed this Agreement on the date first set forth. 
 

City of Bloomington, Indiana  BCT Management, Inc. 

 

By: ____________________________ By: ___________________________ 
 Paula McDevitt, Director Kevin Robling, President 
 
By: __________________________________          
 Philippa M. Guthrie, Corporation Counsel 
 
 

Redevelopment Commission Board of Park Commissioners 

 

By: ________________________    By: ________________________    
    Donald Griffin, President Les Coyne, President  
 
 

Board of Public Works 

 
By: ______________________________ 

 Kyla Cox Deckard, President 
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Exhibit A 
 
1. BCT Management, Inc. (BCTM) shall be responsible for: 

 

� Minor repair and maintenance building interior – walls, floors, floor coverings, ceilings, 

toilets, sinks, toilet paper dispensers, paper towel dispenses, soap dispensers, water 

fountains, lighting fixtures, railings, interior doors, interior door glass 

� Minor repair and maintenance of all stage equipment and soft goods  

� Minor repair and maintenance of theater seats, free-standing chairs, tables, desks, 

counters, and other furniture 

� Minor repair and maintenance of the Theater’s mechanical systems– electrical, plumbing, 

and HVAC (including annual service contract for HVAC system) 

� Minor repair and maintenance of the Theater’s fire alarm and sprinkler system, (including 

annual service contract for the alarm system) and fire extinguishers 

� Repair, maintenance, replacement and purchase of BCTM – owned office equipment and 

furniture necessary for BCTM business operation, not directly related to BCT’s operation 

as a Theater, and not intended for City ownership 

� Repair and maintenance of the western portion of the storefront retail space, including the 

mechanical systems (electrical, plumbing, and HVAC) associated with that space. 

� An annual report on such repair and maintenance as well as preventative maintenance 

 

2. The City of Bloomington shall be responsible for: 

 

� Repairs and maintenance of the Theater’s exterior structure, including doors, door locks, 

windows and window locks (where applicable) 

� Repairs and maintenance of the Marquee 

� Replacement of mechanical systems (electrical, plumbing, and HVAC) other than those 

referenced in Exhibit A, Section 1. 

� Replacement of existing City property within BCT – floors, floor covering, fixed seats, 

free-standing seats, sound system, lighting system, microphones, box office equipment, 

soft goods, rigging, stage extension, piano, and any other items listed on the property and 

equipment inventory 
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Exhibit B 

 
Buskirk-Chumley Theater Equipment Furnishings Inventory as of October 1, 2016 

See attached Excel spreadsheets – Exhibit B BCT Equipment & Facility Item List 2016 

- Section 1 - BCT Facility Items 

- Section 2 - BCT Stage Equipment Items 

- Section 3 - Surplus Equipment Tracking 
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Exhibit C 

 
STATE OF INDIANA  ) 
    )  
COUNTY OF MONROE ) 

 

AFFIDAVIT  
 
The undersigned, being duly sworn, hereby affirms and says that: 
 

1. The undersigned is the ______________________ of _______________________________. 
 (job title) (company name) 
 

2. BCT Management, Inc., employer of the undersigned, has contracted with the City of Bloomington to 
provide services;  

 

3. BCT Management, Inc., employer of the undersigned, is enrolled in and participates in the State of 
Indiana E-Verify program.  

 

4. The undersigned is authorized by his/her employer, BCT Management, Inc., to sign affidavits on its 
behalf. 

 

5. The undersigned states that, to the best of his/her knowledge and belief, BCT Management, Inc. does 
not knowingly employ an “unauthorized alien,” as defined at 8 U.S.C. § 1324a. (h)(3), and, BCT 
Management, Inc. is enrolled and participating in E-verify to check the eligibility status of all its 
newly hired employees, and requires the same from its sub-contractors who work under this 
Agreement. 

 
________________________________   ___________________ 
Signature      Date 
 
________________________________ 
Printed name 
 

 
STATE OF INDIANA  ) 
    ) 
COUNTY OF MONROE )        

 
Before me, a Notary Public in and for said County and State, personally appeared  
_________________________ and acknowledged the execution of the foregoing this ___ day of  
__________, 2017. 
       
My Commission Expires: ______________ ____________________________________ 
      Signature of Notary Public 
County of Residence: _________________  ____________________________________ 
      Printed Name of Notary Public  
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Exhibit D 

 
BCTM Firearms Policy 

 
BCTM does not standardly restrict firearms and other weapons from the Buskirk-Chumley 

Theater. However, any presenter partner and/or a performing artist may request that firearms and 
other weapons be prohibited from the venue, provided the presenter partner and/or performing 
artist is willing to compensate BCTM for the cost of hiring security to enforce the prohibition. 
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