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CITY OF BLOOMINGTON
BOARD OF ZONING APPEALS                  
January 18, 2018 at 5:30 p.m.    *Council Chambers - Room #115

ROLL CALL

MINUTES TO BE APPROVED:  None at this time

PETITIONS CONTINUED TO:  2/15/18
     
 V-37-17 Dwellings, LLC

1353 W. Allen St.
Request: Variance from maximum parking standards to allow 67 parking 
spaces for a multi-family complex. 
Case Manager: Eric Greulich

    
REPORTS, RESOLUTIONS, AND COMMUNICATIONS:

1.  Election of Officers: 

Current President: Sue Aquila
Current Vice-President: Barre Klapper

  
PETITIONS: 

RS-36-17 City of Bloomington
Request: Amendment to the Board of Zoning Appeals (BZA) Rules of 
Procedure to expand petition sign requirements to include all BZA 
petitions. 
Case Manager: Jackie Scanlan

 V-32-17 Jeff Meyer (Culver’s) – continued from 12/21/17 meeting
1914 W. 3rd St.
Request: Variances from development standards including parking 
setback, maximum number of parking spaces, and tree preservation 
requirements in the Commercial Arterial (CA) zoning district.   
Case Manager: Jackie Scanlan

 V-34-17 David Howard
608 N. Dunn St.
Request: Variance from density standards to allow a new multi-family 
structure. 
Case Manager: Eric Greulich
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MEMORANDUM 

Date:  January 18, 2018 

To:  Board of Zoning Appeals 

From:  Bloomington Environmental Commission 

Subject: V-32-17,   Jeff Meyer, Culver Franchising System, Inc. (Culver’s), 2nd

hearing   
  1914 & 1918 W. 3rd Street 

PURPOSE 
The purpose of this memo is to express the environmental concerns and resulting 
recommendations of the Environmental Commission (EC).  This Board of Zoning 
Appeals (BZA) case is a request for a number of variances from the Bloomington 
Municipal Code (BMC), which include parking and driveway setback distance, number 
of parking spaces, and most significant to the EC, following the City’s Environmental 
Standards: Tree and Forest Preservation (20.05.044).  This regulation requires that a 
percentage of the tree and forest wooded area be preserved, and to establish a 10-
foot Conservation/Tree Preservation Easement surrounding the woodland. 

The EC wrote a memorandum for the first hearing that expressed its recommendation 
to deny this variance and the reasons why, which is attached herein, so those 
thoughts will not all be repeated in this memorandum. Recommendations in this 
writing will include, and possibly reiterate, the main points the EC wishes to 
emphasize.

Parenthetically, the deadline for final plan revisions for this month’s BZA meeting was 
Thursday, January 4, and the EC Planning Work Group met on Wednesday, January 10 
to discuss the changes made in the plan after the original submittal. The comments 
herein are based on what was discussed on January 10.  When a Petitioner continues 
to make changes beyond the final revision deadline, the EC has no opportunity to 
learn, discuss, develop an agreement on recommendations, and circulate a 
memorandum for the packet. 
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Since the last BZA meeting, the Petitioner revised their Landscape Plan, which would 
be done at a later day anyway, but changed nothing else about the plan, nor 
incorporated the advice provided from the BZA discussion. 

The EC is aware that there are some different BZA members now that other boards 
and commissions have reorganized because of the new year.  The EC encourages the 
new members to closely read the original memorandum, ask any questions you may 
have, and consider the possible precedent set with an approval. 

RECOMMENDATION
The EC continues to recommend that the BZA deny the requested variances, especially 
the tree and forest variance. 

REASONS 

#1. Proposed alternative findings 
BMC, 20.09.130 Development Standards Variance, provides clear rules for when a variance 
can be granted.  The BZA may allow a variance from the development standards only if it 
finds certain circumstances factual.  The EC provides its proposed findings of facts below 
for the BZA to consider. 

The EC does not believe that this request meets the criteria for a variance.  This is the
main reason the EC believes that this variance should be denied.  An attempt to 
“shoehorn” a site plan onto a property that it doesn’t fit on, is not a justifiable reason for 
a variance.  The EC believes that 20.09.130(e)(3) clearly states what is needed to grant a 
variance, and this design does not qualify.  

20.09.130(e)(3): “The strict application of the terms of the Unified Development 
Ordinance will result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development Standards 
Variance will relieve the practical difficulties. 

EC proposed findings: The EC believes that the UDO regulations do not cause, or 
result in, any practical difficulties for the use of this specific property; there is 
nothing peculiar to this property to make it undevelopable or create practical 
difficulties to build on; and a Development Standards Variance is not necessary for 
development nor will it relieve any practical difficulty for this site.    

This site can be developed by many different businesses, while at the same time 
protecting the wooded area and slopes, by configuring the construction limits of 
the development footprint differently.  The EC realizes that the Petitioner may be 
constrained by corporate rules that dictate that they configure their stores in a 
consistent manner, but this is a self-imposed hardship.  Perhaps the Petitioner 
could find a more suitable tract of land to meet their specific needs, because this 
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property could meet the needs of a different business and still protect the wooded 
area. 

The EC thus believes that this request does not satisfy the UDO and State mandated 
criteria for allowing a variance according to Finding of Fact 20.09.130(e), Development 
Standards. 

20.09.130(e)(2): “The use and value of the area adjacent to the property included in 
the Development Standards Variance will not be affected in a substantially adverse 
manner.”

EC proposed findings: The EC believes that reducing the tree canopy will, in fact, 
adversely harm the value of the property adjacent to it.   

The EC believes, based on its own research, that property values are higher when 
near wooded land.  Additionally, the wooded area currently buffers the noise 
pollution from the train tracks that traverse the back of the site, and with the 
majority of the woodland gone, the sounds of the trains will travel much farther in 
all directions, but especially toward 3rd Street.   Furthermore, the EC believes that 
adjacent and nearby property will suffer because of fragmenting the woodland 
habitat further. 

20.09.130(e)(1): “The approval will not be injurious to the public health, safety, 
morals, and general welfare of the community.”

EC proposed findings: The EC believes that reducing the tree canopy to be 
preserved and granting a variance to the tree and forest protection standards 
will, in fact, be injurious to the public health and the general welfare of the 
community.   

The EC believes that granting a variance to reduce the tree and forest 
preservation standard by removing over an acre of wooded area and the 
habitats it supports would do the following: 

(1) degrade Bloomington’s ecologic environment by fragmenting habitats and 
reducing biodiversity;  
(2) degrade the public health by destroying places for pollinating species to 
live and reproduce, thus reducing local fruit and vegetable production; and  
(3) degrade the general welfare of the community by reducing the quality-
of-life benefits of wooded space.   

#2. Public Benefit 
This petition provides no significant public benefit.  The challenge in past cases involved 
weighing a public benefit, such as affordable housing, against environmental protection.  
In this case there is no such balance to consider, because this proposal asks for the public 
benefit (of an urban woodland) to actually be eliminated, for a chain restaurant. 
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Other variances may have been granted in the past because the request was for rebuilding 
on a lot that had already been developed in accordance with old regulations, in an 
already-built out area, such as College Mall.  This case is not similar to that because it is a 
vacant greenfield.  

#3. Habitat Connectivity 
This site is within a delineated part of Bloomington that the EC describes in their 
Bloomington Habitat Connectivity Plan as a “potential area to create a link” between 
Priority Greenspace Area (PGA) No. 1 and PGA No. 2.  The EC has worked diligently to 
facilitate connecting greenspaces in town to provide opportunities for pollinators and 
other wildlife to travel for food and mates and to promote biodiversity.   

#4. No green or sustainable building practices 
The petitioner has not provided green, sustainable, innovative, or resilient features in the 
building design.   

#5. Errors in Demolition Plan 
The Demolition Plan depicts the wooded area planned for removal and identifies the trees 
within that area.  The problem is that it shows a few trees to be removed that are 
misidentified, or that are native trees that should be kept.  The EC recommends that the 
tree species be reidentified and the number of replacement trees being offered increased 
to reflect the new number. 

#6.  Errors in the Petitioner’s Statement 
The Petitioner’s Statement says some things that cause the EC to think the UDO was 
misinterpreted by the Petitioner.  The reason that is an important point is simply so 
the BZA will know their argument is not valid. 

#7. Ecosystem value vs landscape value  
The Tree and Forest Preservation regulation is not about landscaping aesthetics.  The 
reason this UDO Section is different from the landscaping Section is that when considering 
woodland preservation, one is referring to the entire ecosystem in that location.   

Simply planting additional trees on disturbed land is not re-creating a wooded ecosystem.  
The EC believes that the Petitioner should also offer to restore the remaining woodland to 
a healthy state, as was discussed at the last meeting.  This would include removing the 
invasive species, ensuring through a maintenance plan that invasives did not return, and 
replanting all three woodland stories with native plants.  Since the original submittal, the  
Petitioner made only a commitment to remove the invasive species in the retained 
woodland. 
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#8. Replacement trees 
As a trade for the trees slated for removal, the Petitioner has offered to plant extra trees 
on the site –- extra trees beyond the number that the regular landscape standards require.  
There is nowhere in the UDO that allows or disallows this practice in place of following 
city regulations. 

Furthermore, the EC does not believe this will work here, because after construction is 
completed there will not be enough room between the impervious surfaces and the 
undisturbed area left for that number of trees to survive after a few years.   

#9. Landscape Plan 
The Landscape Plan has been revised and now complies with UDO regulations in addition 
to committing to 4-inch DBH replacement trees. This usually occurs at the Site Plan or 
Grading Plan stage of a development.  A compliant Landscape Plan would have had to be 
created regardless, so the EC sees nothing notable about it. 
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MEMORANDUM 

Date:  December 21, 2017 

To:  Board of Zoning Appeals 

From:  Bloomington Environmental Commission 

Subject: V-32-17,   Jeff Meyer, Culver Franchising System, Inc. (Culver’s) 
  1914 & 1918 W. 3rd Street 

PURPOSE 
The purpose of this memo is to express the environmental concerns and resulting 
recommendations of the Environmental Commission (EC).  Both the EC as a whole and 
the Planning Working Group reviewed this petition on multiple occasions and 
inspected the site to derive the following opinions.  This Board of Zoning Appeals 
(BZA) case is a request for a number of variances from the Bloomington Municipal 
Code (BMC), which include parking and driveway setback distance, number of parking 
spaces, and most significant to the EC, disregarding the City’s Environmental 
Standards: Tree and Forest Preservation (20.05.044).  This standard requires that a 
percentage of the tree and forest wooded area be preserved, and to establish a 10-
foot Conservation/Tree Preservation Easement surrounding the woodland. 

SITE & PROJECT DESCRIPTION 
The Petitioner is proposing to construct a restaurant that will cover most of the site with 
a building, driveways, and parking spaces.   

This site is located on Bloomington’s west side within the Commercial Arterial Zoning
District (CA), on about 2.3 acres.  Currently the subject land is owned, in part by a local 
business (~1.5 A), and in part by the City of Bloomington Board of Public Works (~0.9 A).  
The site is covered by more at least 1.4 acres of closed-canopy wooded area, with other 
trees and shrubs scattered about, has undulating topography with some steep slopes, and 
is adjacent to a very large sinkhole, which has been disturbed for years.   

Parts of the site are heavily infested with invasive plants, including Asian bush 
honeysuckle, purple winter creeper, and black locust.  It is impossible to note the floor 
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level ephemeral plants at this time of the year, but tree species include American linden, 
red elm, oak, black cherry, sassafras, shagbark hickory, persimmon, maple, walnut, and 
sweetgum.  Overall, the site provides habitat for a variety of wildlife, including songbirds, 
cavity-nesting birds, small mammals, and insects.   

Carbon sequestration, reduced heat island effect, flood mitigation, surface water 
filtration, connectivity to other wooded areas, pollinator habitat, and more, contribute to 
the environmental benefits this site provides. 

RECOMMENDATION
The EC recommends that the BZA deny the requested variances, especially the tree and 
forest variance.   The EC does not believe that the Petitioner meets the criteria for a 
variance, and the details why are found below. 

#1. Proposed alternative findings 
BMC, 20.09.130 Development Standards Variance, provides clear rules for when a variance 
can be granted.  The BZA may allow a variance from the development standards only if it 
finds certain circumstances factual.  The EC provides its proposed findings of facts below 
for the BZA to consider. 

20.09.130(e)(1): “The approval will not be injurious to the public health, safety, 
morals, and general welfare of the community.”

EC proposed findings: The EC believes that reducing the tree canopy to be 
preserved and granting a variance to the tree and forest protection standards 
will, in fact, be injurious to the public health and the general welfare of the 
community.   

The EC believes that granting a variance to reduce the tree and forest 
preservation standard by removing over an acre of wooded area and the 
habitats it supports would do the following. 

(1) degrade Bloomington’s ecologic environment by fragmenting habitats and 
reducing biodiversity;  
(2) degrade the public health by destroying places for pollinating species to 
live and reproduce thus reducing local fruit and vegetable production; and  
(3) degrade the general welfare of the community by reducing the quality-
of-life benefits of wooded space.   

Agreeing with that sentiment, BMC, 20.05.034, [Environmental Standards; 
General] states in its purpose that “It is prudent and necessary that every area 
which becomes the subject of a petition for a development be routinely 
scrutinized for the presence of environmental constraints in order to protect 
these environmental features as well as the public health, safety, and 
welfare.”  
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The EC recently published a Bloomington Habitat Connectivity Plan that states 
“…it’s imperative that we conserve and enhance our existing greenspace to 
foster a healthy and stable ecosystem.  Much of our diet consists of insect-
pollinated food, so the protection of these species is especially vital.  In 
addition, the health of our local ecosystem directly affects air quality, water 
quality, and many other quality-of-life indicators.  We are becoming 
increasingly aware that our well-being at every level is inextricably linked to 
the condition of the natural world around us.”

As the 2002 Growth Policies Plan (GPP) states, “…greenspace and the 
protection of sensitive environmental areas must be considered as necessary 
public facilities similar to utility services or roadway capacity.”

20.09.130(e)(2): “The use and value of the area adjacent to the property included in the 
Development Standards Variance will not be affected in a substantially adverse manner.”

EC proposed findings: The EC believes that reducing the tree canopy will, in fact, 
adversely harm the value of the property adjacent to it.   

Studies have found that property values are higher when near wooded land.  The 
woodland also currently buffers the noise pollution from the train tracks that 
traverse the back of the site.  With the woodland gone, the sounds of the trains 
will travel much farther in all directions, but especially toward 3rd Street.    

One more reason the EC believes that adjacent and nearby property will suffer is 
found in the Habitat Connectivity Plan.  “Human behavior has drastically altered 
Bloomington’s landscape, which threatens biodiversity and puts a strain on local 
flora and fauna by simultaneously removing habitat and demanding more of the 
web-of-life services they provide, like pollination, climate regulation, and 
stormwater management, among many others.  Habitat that has not been removed 
by development is left fragmented, and, as a result local populations dwindle and 
in many cases reach unsustainably low levels.  This has grave implication for the 
city’s local food systems, aesthetics, public health, and economy.”

20.09.130(e)(3): “The strict application of the terms of the Unified Development 
Ordinance will result in practical difficulties in the use of the property; that the practical 
difficulties are peculiar to the property in question; that the Development Standards 
Variance will relieve the practical difficulties. 

EC proposed findings: The EC believes that the UDO regulations do not cause, or 
result in, any practical difficulties for the use of this specific property; there is 
nothing peculiar to this property to make it undevelopable or create practical 
difficulties to build on; and a Development Standards Variance is not necessary for 
development nor will it relieve any practical difficulty for this site.    
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This site can be developed, while at the same time protecting the wooded area 
and slopes, by configuring the construction limits of the development footprint 
differently.  The EC realizes that the Petitioner may be constrained by corporate 
rules that dictate that they configure their stores in a consistent manner, but this 
is a self-imposed hardship.  Perhaps the Petitioner could find a more suitable tract 
of land to meet their specific needs.  

The EC thus believes that this request does not satisfy the UDO and State mandated 
criteria for allowing a variance according to Finding of Fact 20.09.130(e), Development 
Standards. 

#2. Public Benefit 
There have been projects in the past that have received variances from the 
environmental standards due to strong competing public benefits, such as affordable 
housing.  However, unlike the previous petitions, this one provides no significant public 
benefit.  The challenge in past cases involved weighing a public benefit against 
environmental protection.  In this case, there is no such balance given that this proposal 
does not provide significant public benefit. 

#3. Habitat Connectivity 
This site is within a delineated part of Bloomington that the EC describes in their 
Bloomington Habitat Connectivity Plan as a “potential area to create a link” between 
Priority Greenspace Area (PGA) No. 1 and PGA No. 2.  Currently, the delineated area is 
quite fragmented, which is unfortunate.  When vegetated habitats are connected it 
provides opportunities for pollinators and other wildlife to travel for food and mates and 
it promotes biodiversity.  Additionally, fragmented areas, by their nature, supply an 
overabundance of “edge” growth, causing the flora and fauna that survive in more dense 
wooded areas to be forced out.  This petition does nothing to prevent fragmented wooded 
areas, and creates further fragmentation. 

#4. No green or sustainable building practices 
The petitioner has not provided green, sustainable, innovative, or resilient features.  The 
UDO’s District Intent for the CA district states in part, ”Encourage proposals that further 
the Growth Policies Plan goal of sustainable development design featuring conservation of 
open space, mixed uses, pervious pavement surfaces, and reductions in energy and 
resource consumptions.”

The GPP features robust language throughout regarding natural resource conservation and 
environmental integrity, including, “Natural ecosystem processes provide basic life 
support goods and services such as air and water purification, waste decomposition, food 
production, and recreational opportunities.”  In fact, the first Goal in the GPP states: 
“Promote an ecologically sound environment through nurturing, protecting, and enhancing 
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natural resources and through advancing sustainability.”  And GPP Policy 2 states: 
“Protect Trees and Greenspace from Development Impacts.”

The Petitioner’s Statement does not address green building practices, or provide basic site 
features like space for recyclables to be staged.  There is nothing that hints toward 
energy or resource savings beyond local building code requirements, which could help 
alleviate our collective climate change catastrophe.  

#5. Errors in Demolition Plan 
The Demolition Plan depicts the wooded area planned for removal and has identified the 
trees within that area.  No other vegetation within the floor and middle stories of the 
wooded area have been identified.  The purpose of this exercise was to identify and count 
the trees that the city would find acceptable, and to identify and count those that it 
would not.  Unacceptable trees are invasive or trees with poor characteristics such as 
weak wood.  The Petitioner has offered to replant new trees in place of the number of 
acceptable trees, but not the others.    
  
The problem is that the Demolition Plan shows trees to be removed that are 
misidentified.  For example, Tilia Americana, commonly called Basswood or American 
Linden, was labeled as mulberry.  It doesn’t specify if it’s a red or white mulberry.  Red 
mulberries are native trees that are acceptable, while white mulberries, morus alba, are 
invasive and not allowed.  Additionally, persimmon and cottonwood trees were identified 
as bad trees, but are not found on the lists of invasive or trees with poor characteristics 
and would be acceptable, because they are native to this area.  The trouble with these 
mistakes is that it skews the number of trees that the Petitioner has offered to replace; 
that number is actually higher. 

#6.  Errors in the Petitioner’s Statement 
The Petitioner’s Statement says, “If we were developing this smaller property (the 
one that the city owns) by itself we would not need a tree preservation variance, 
since the property is less than one acre and the requirement does not apply. The 
proposed project now covers portions of both properties which exceeds the one acre 
minimum and must now comply or seek a variance to remove some trees.”  The EC 
assumes the above quote references 20.05.044(4) Smaller Parcels, which reads “For 
parcels of land less than two (2) acres, the preservation standards outlined in Division 
20.05.044(a)(2): Retention of Existing Canopy may be altered by the Planning and 
Transportation Director to allow preservation of individual specimen trees or tree 
lines along property borders.”  This does not mean that the retention requirement 
would automatically be cancelled. 

#7. Ecosystem value vs landscape value  
The Petitioner hired a Certified Pesticide Applicator to evaluate the trees on this site 
(please see the credentials that he provided, which does not include arborist).  His 
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response was, “after walking the area thoroughly all Trees & shrubs under 
recommendation should be excavated and removed…  Vines and volunteer small trees are 
coming up like weeds and again don’t add any landscaping value.”

The Tree and Forest Preservation regulation is not about landscaping aesthetics.  The 
reason this Section is different from the landscaping Section is that when talking about 
woodland preservation, one is talking about the entire ecosystem in that location.
Furthermore, the UDO does not put a landscape value on trees.  One person’s opinion that 
a certain tree has no value is irrelevant in this discussion.  EC commissioners inspected 
this site also, and disagree that all the trees and shrubs should be excavated and 
removed.  This is not a pristine woodland, but it provides a vast amount of habitat and 
supports many large native trees. 

The Petitioner has not made any commitment to retain the wooded area they intend to 
keep, in its current state.  If they are granted this variance, there would be nothing that 
would prohibit them from mowing between the remaining trees to create the look of a 
yard instead of a wooded area.  This may leave trees, but would destroy the remaining 
ecosystem. 

#8. Replacement trees 
The Petitioner has suggested as a trade for the trees they propose to remove, to plant 
extra trees on the site –- extra trees beyond the number that the regular landscape 
standards require.   

The EC does not think this idea will work because after construction is completed, there 
will not be enough room between the impervious surfaces and the undisturbed area left to 
accomplish this.  The plan shows large canopy trees planted only 14 feet apart from 
center to center, and the EC knows that planting large canopy trees so close together, in 
soil where the topsoil has been removed and bedrock may be encountered, will result in a 
low future survival rate.   

Furthermore, simply planting additional trees on disturbed land is not re-creating a 
wooded ecosystem.  The EC believes that the Petitioner should also offer to restore the 
remaining woodland to a healthy state.  This would include removing the invasive species, 
ensuring through a maintenance plan that invasives did not return, and replanting all 
three woodland stories with native plants.   

#9. Non-compliant Landscape Plan 
The Landscape Plan currently has many problems and is not in compliance with the 
landscape standards in 20.05.052.  The Petitioner has not requested a variance from this 
Section, so the EC expects the Landscape Plan will eventually be brought into compliance.   

The EC is disappointed with the small number of native plants on the plant list.  As 
the Petitioner revises the plan, the EC recommends that they incorporate more 
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native plants and steer away from those that are not.  The hope is the new plants 
will mimic the native setting because using native plants provides food and habitat 
for birds, butterflies, and other beneficial insects, and promotes biodiversity in the 
city.  Furthermore, native plants do not require chemical fertilizers or pesticides 
and are water efficient once established.  

Additionally, many of the trees adjacent to the construction zone will not live into the 
future after having their root zones damaged by construction, such as the ones at the 
back of the property.  The Landscape Plan should take this into account by removing the 
trees closest to the construction zone and replanting when construction is complete, or 
keeping them but not counting them toward their required plant numbers. 
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James Roach <roachja@bloomington.in.gov>

Fwd: [Planning] Culver’s Appeal
1 message

Carmen Lillard <lillardc@bloomington.in.gov> Tue, Jan 16, 2018 at 6:05 PM
To: Terri Porter <porteti@bloomington.in.gov>, Jackie Scanlan <scanlanj@bloomington.in.gov>, James Roach
<roachja@bloomington.in.gov>

~FYI regarding Culver's.

Carmen Lillard

Office Manager

Planning and Transportation Dept.
City of Bloomington, IN
lillardc@bloomington.in.gov
812-349-3423
bloomington.in.gov

---------- Forwarded message ----------
From: Richard Nourie <kayakbloomington@gmail.com>
Date: Tue, Jan 16, 2018 at 6:01 PM
Subject: [Planning] Culver’s Appeal
To: "planning@bloomington.in.gov" <planning@bloomington.in.gov>

I would like to voice my support for allowing Culver’s a variance. They are locating into an area which isn’t ideal compared to other
Culver’s locations and a parking variance only helps give them a chance for success. If the lot allows the spaces and Culver’s has a
plan to mitigate the appearance of the parking, it should be supported.

They are bringing in a business which will be paying taxes and wages. Chasing Culver’s off to some other community doesn’t serve
the needs of Bloomington.

Kindly,

Richard Nourie
--
Richard Nourie
Kayak Bloomington, LLC
812-318-1202

City of Bloomington, Indiana Mail - Fwd: [Planning] Culver’s Appeal https://mail.google.com/mail/u/0/?ui=2&ik=055c206665&jsver=dSZRi...

1 of 1 1/17/2018, 9:09 AM
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